
C LARK HILL
P, c-

A T T O R N E Y S  A T I. A w

255 S. Old Woodward  Avenue
Third Floor

Birmingham, Michigan 48009-6179

Tel. (248) 642-9692 I Fax (248) 642-2174
www.clarkhill.com

Robert A. W. Strong
Direct Dial: 248/988-5861
E-Mail: rstrong@clarkhill.com

November 18,1999

Ms. Dorothy Wideman
Executive Secretary
Michigan Public Service Commission
6545 Mercantile Way
Lansing, MI 48909-772 1

Re: MPSC Case Nos. U-l 1290, et al.

Dear Ms. Wideman:

Enclosed are an original and sixteen (16) copies of the Association of Businesses Advocating
Tariff Equity’s (“ABATE”) Response to the Public Service Commission Staffs Report on Bid Cycle
One, together with a proof of service on the parties of record in the above-referenced dockets.
Please also note that the attached Response was also electronically filed.

Very truly yours,

CLARK HILL P.L.C.

Robert A. W. Strong
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STATE OF MICHIGAN

BEFORE THE MICHIGAN PUBLIC SERVICE COMMISSION

*****

In the matter, on the Commission’s own motion, )
to consider the restructuring of the electric ) Case No. U-11290
utility industry. )
__________________________________________)

)
In the matter of the application of )
THE DETROIT EDISON COMPANY for ) Case No. U-11449
authority to suspend implementation of its power )
supply cost recovery clause and related relief. )
__________________________________________)

)
In the matter of the request of )
CONSUMERS ENERGY COMPANY ) Case No. U-11451
for approval of a retail open access tariff. )
__________________________________________)

)
In the matter of the request of )
THE DETROIT EDISON COMPANY ) Case No. U-11452
for approval of a direct access tariff. )
__________________________________________)

)
In the matter of the request of )
CONSUMERS ENERGY COMPANY ) Case No. U-11453
for authority to suspend its power supply )
cost recovery clause and related relief. )
__________________________________________)

THE ASSOCIATION OF BUSINESSES ADVOCATING TARIFF EQUITY’S
RESPONSE TO THE PUBLIC SERVICE COMMISSION

STAFF’S REPORT ON BID CYCLE ONE



25010101.1

INTRODUCTION

The Michigan Public Service Commission (“Commission”) in its March 8, 1999 Order in U-

11290 et al., directed the Public Service Commission Staff (“Staff”) to conduct a review of the

Commission’s open access program and file a report within 30 days of the deadline for submission

of bids for the initial bid cycle.  On October 20, 1999, Staff filed its report and recommended that no

major changes to the bid process be made at this time.  The following is the Association of Businesses

Advocating Tariff Equity’s (“ABATE”) response to Staff’s report.

1. Minimum Bid.

In its report, Staff recommended continuing the waiver of the minimum bid price requirement.

The Staff found that “the average bid price suggests that [waiving the minimum price bid] may be

necessary to encourage adequate participation, especially for residential and small commercial

customers.”  Staff Report, p. 2.  ABATE agrees with Staff but submits that a permanent waiver of

the minimum bid price is the only way to ensure adequate participation in the next and future bid

cycles.

2. Voluntary Bid Forfeiture.

ABATE agrees with Staff that clarification is necessary concerning voluntary bid forfeiture.

Under the forfeiture procedure, if a winning bidder, who submitted multiple bids, voluntarily elects

to forfeit capacity, the bidder must surrender the lowest bid first and proceed upward to the highest

bid last.  It is important that all participants understand this procedure prior to the next round of

bidding.  ABATE agrees with Staff that both Consumers Energy Company (“Consumers”) and The

Detroit Edison Company (“Edison”) must explicitly articulate this process in their bid procedure

manuals.
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3. Need for Uniform Procedures.

ABATE submits that it is necessary to streamline Consumers’ and Edison’s separate bid

procedures to a single uniform process.  Both Consumers’ and Edison’s bid procedures are similar

but differ in material ways.  Streamlining the two procedures to a single procedure will make

participation in future bid cycle less complex, thus, attracting additional participants.

4. Reciprocity.

The open access program prohibits direct participation from utilities and their affiliates if the

utility does not offer comparable open access service in its own territory.  However, insisting on

reciprocity is unwarranted.  Reciprocity is not needed to protect any economic interests of Consumers

and Edison and its only purpose is to provide an anti-competitive advantage to the monopolies.  Both

utilities need additional capacity to serve their growing loads so making additional sales available

through reciprocity may actually impair the reliability of service in Michigan.  Moreover, Ohio and

Illinois are currently making the transition to competition, thus, ABATE submits that reciprocity is

unneeded as a prerequisite to participation in the open access program.

5. Act 69 Franchise.

In previous orders, the Commission has held that a “contract” constitutes “facilities” under

2 PA 1929, No. 69; MCL 460.502; MSA 22.142 (“Act 69”), therefore, a certificate of convenience

and necessity is necessary before a bidder may qualify to provide open access service.  However,

obtaining franchise is an extremely cumbersome and potentially expensive process for new entrants

to the market and, in effect, erects a large barrier to entry.  Additionally, municipalities have been all

over the map on requirements for approval of franchises.

ABATE, therefore, requests the Commission to reevaluate its position regarding what



ABATE, therefore, requests the Commission to reevaluate its position regarding what

constitutes “facilities” under Act 69 and determine that “contracts” do not.

Respectfully submitted,

CLARK HILL P.L.C.

By:

Dated: November 18,1999

Robert A. W. Strong (P27724) (/
Robert A. LeFevre (P59094)
Attorneys for the Association of Business

Advocating Tariff Equity
255 South Old Woodward  Avenue, Third Floor
Birmingham, Michigan 48009
2481642-9692
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STATE OF MICHIGAN

BEFORE THE MICHIGAN PUBLIC SERVICE COMMISSION

*****

In the matter, on the Commission’s own motion, )
to consider the restructuring of the electric ) Case No. U-l 1290
utility industry. )

In the matter of the application of THE )
DETROIT EDISON COMPANY for authority )
to suspend implementation of its power supply cost )
recovery clause and related relief. )

Case No. U- 11449

In the matter of the request of CONSUMERS )
ENERGY COMPANY for approval of a retail )
open access tariff. )

Case No. U-l 145 1

In the matter of the request of THE DETROIT )
EDISON COMPANY for approval of a direct )
access tariff. )

Case No. U- 11452

In the matter of the request of CONSUMERS )
ENERGY COMPANY for authority to suspend )
its power supply cost recovery clause and related )
relief. )

In the matter of the request of CONSUMERS )
ENERGY COMPANY and THE DETROIT )
EDISON COMPANY for approval of a true-up )
mechanism in connection with the recovery of )
stranded costs. )

Case No. U-l 1453

Case No. U-l 1454

STATE OF MICHIGAN )
) ss.

COUNTY OF OAKLAND )
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PROOF OF SERVICE

Lisa Ann Teets, being first duly sworn, deposes and says that she served a copy of the
“Association of Businesses Advocating Tariff Equity’s Response to the Public Service Commission
Staff’s Report on Bid Cycle One” in the above dockets on the persons identified on the attached
service list by depositing the same on November 18, 1999, in the United States mail in the City of
Birmingham, Michigan with first-class postage thereon fully paid.

+yl&L- ,qhJ7 &g
Lisa Ann Teets

Subscribed and sworn to before me
this 1 8’h day of November, 1999.

Commission Expires: \ - 1 ~CJ * o>
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SERVICE LIST

MPSC Case Nos. U-11290, U-11449, U-11451, U-11452, U-11454 and U-11456

Administrative Law Judges
Honorable Daniel E. Nickerson, Jr.
Honorable George Schankler
Michigan Public Service Commission
6545 Mercantile Way
P.O. Box 30221
Lansing, Michigan 48909

Michigan Electric and Gas Association
George M. Corr, Esq.
Michigan Electric & Gas Association
636 Michigan National Tower
Lansing, Michigan 48933

Attorneys for American Electric Power
Company
James A. Ault, Esq.
Loomis, Ewert, Parsley, Davis & Gotting, P.C.
232 South Capitol Avenue
Suite 1000
Lansing, Michigan 48933

Marc E. Lewis, Esq.
One Summit Square
P.O. Box 60
Fort Wayne, Indiana 4680 1

Attorney for Michigan Electric Cooperative
Association, Fruit Belt Electric Cooperative
and Edison Sault Electric Company
Albert Ernst, Esq.
Dykema Gossett PLLC
800 Michigan National Tower
Lansing, Michigan 48933-1707

Attorneys for Attorney General
Donald E. Erickson, Esq.
Robert L. Mol, Esq.
Assistant Attorneys General
Special Litigation Division
630 G. Mennen Williams Building
P.O. Box 30212
Lansing, Michigan 48909
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Attorneys for The Detroit Edison Company
Thomas A. Hughes, Esq.
Jon P. Christinidis, Esq.
Raymond 0. Sturdy, Esq.
Bruce R. Maters, Esq.
The Detroit Edison Company
2000 Second Avenue
Room 688 WCB
Detroit, Michigan 48226

William K. Fahey, Esq.
Stephen J. Rhodes, Esq.
Foster, Swift, Collins & Smith, P.C.
3 13 South Washington Square
Lansing, Michigan 48933-2 193

Attorneys for Midland Cogeneration Venture,
L.P.
Stephen 0. Schultz, Esq.
Mark J. Burzych, Esq.
Foster, Swift, Collins & Smith, P.C.
3 13 South Washington Square
Lansing, Michigan 48933

General Counsel
Midland Cogeneration Venture
100 Progress Place
Midland, Michigan 48640

Attorney for Energy Michigan and Nordic
Power
Eric J. Schneidewind, Esq.
Vamum, Riddering, Schmidt & Howlett LLP
The Victor Center
201 North Washington Square
Suite 810
Lansing, Michigan 48933



Attorneys for Residential Ratepayer
Consortium
Diane R. Royal, Esq.
David L. Shaltz, Esq.
Shaltz & Royal
3303 West Saginaw
Suite C-l
Lansing, Michigan 489 17

Attorneys for Consumers Energy Company
Jon R. Robinson, Esq.
H. Richard Chambers, Esq.
Kelly M. Hall, Esq.
Attorney for Consumers Energy Company
2 12 West Michigan Avenue
Jackson, Michigan 4920 1

Attorneys for The Dow Chemical Company,
DowElanco, The Michigan Power Limited
Partnership, S. D. Warren Co., et al.
David E. S. Marvin, Esq.
Michael S. Ashton, Esq.
Fraser, Trebilcock, Davis & Foster PC
1000 Michigan National Tower
Lansing, Michigan 48933

Attorneys for the Michigan Independent Power
Producers Association
Ronald E. Russell, Esq.
H. Richard Winters, Esq.
Russell & Russell, P.C.
525 Okemos Street
Suite B
Mason, Michigan 48854

Attorneys for Michigan Community Action
Agency Association
Clifford A. Knaggs, Esq.
Brian W. Coyer, Esq.
Christopher S. Ammerman, Esq.
Knaggs, Hatter, King & Brake, P.C.
1375 South Washington Avenue
Suite 300
Lansing, Michigan 489 10

Attorneys for Tenneco Packaging, Inc.
Mark J. McGuire,  Esq.
Ronald N. Carroll, Esq.
Jenner & Block
601 Thirteenth Street, N.W.
Twelfth Floor
Washington, DC 20005

Attorney for Alpena Power Company
James D. Florip, Esq.
Gillard, Bauer, Mazrum, Florip,

Smigelski and Gulden
109 East Chisholm Street
Alpena, Michigan 49707

Attorney for Wolverine Power Supply
Cooperative, Inc.
Richard L. Lang, Esq.
10125 West Watergate Road
P.O. Box 229
Cadillac, Michigan 4960 1

Attorneys for Michigan Consolidated Gas
Company
Dennis O’Connell, Esq.
David C. Champion, Esq.
Michigan Consolidated Gas
500 Griswold Street
Detroit, Michigan 48226-370 1

Hallwood Commercial Real Estate, Inc.
Mr. Randy Doran
Regional Manager
Three Parklane Boulevard
Suite 900 West
Dearborn, Michigan 48 126

Attorney for Charter Township of Ypsilanti,
Michigan Association of School Boards and
Michigan School Business Officials
Robert C. Evans, Esq.
4 12 1 Okemos Road
Suite 23
Okemos, MI 48864
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Attorneys for Competitive Utility Tariffs Inc.,
First Power, L.L.C. and Regents of University
of Michigan
William R. Ralls, Esq.
Clark Hill P.L.C.
2455 Woodlake Circle
Okemos, Michigan 48864-5941

Richard F. VanderVeen  III, Esq.
Co-Counsel
Miller, Johnson, Snell & Cummiskey, P.L.C.
Calder Plaza Building
250 Monroe Avenue, NW
Suite 800
P.O. Box 306
Grand Rapids, Michigan 49501-0306

Attorneys for Shell Western E & P Inc.
Glen A. Schmiege, Esq.
Webb A. Smith, Esq.
Foster, Swift, Collins & Smith PC
3 13 South Washington Square
Lansing, MI 48933

Attorneys for Northern States Power Co.-
Wisconsin and Wisconsin Public Service
Corporation
Harvey J. Messing, Esq.
Sherri A. Wellman,  Esq.
Loomis, Ewert, Parsley, Davis & Gotting, P.C.
232 South Capitol Avenue
Suite 1000
Lansing, MI 48933

Attorneys for Michigan Public Power Agency,
Michigan South Central Power Agency, the
City of Detroit and its Public Lighting
Department
Peter H. Ellsworth, Esq.
Kester K. So, Esq.
Edward R. Becker, Esq.
Dickinson, Wright, Moon,
Van Dusen & Freeman

2 15 South Washington Square
Suite 200
Lansing, Michigan 48933

Attorneys for Michigan Public Service
Commission
Henry J. Boynton, Esq.
Tonatzin M. Alfaro Garcia, Esq.
Larry G. Watterworth, Esq.
Assistant Attorneys General
Michigan Public Service Commission
Public Service Division
6545 Mercantile Way
Suite 15
Lansing, Michigan 489 11

Attorneys for Shell Energy Services Company,
L.L.C.
Stephen L. Teichler, Esq.
Duane, Morris & Heckscher LLP
1667 K Street, N.W.
Suite 700
Washington, DC 20006

Kathy T. Puckett, Esq.
Senior Counsel
Shell Oil Company
200 North Dairy Ashford
Houston, TX 77079

Andrew N. Chau, Esq.
Shell Energy Services Company, L.L.C.
122 1 Lamar
Suite 1000
Houston, TX 77010
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Mr. Donald W. Johns
President
Enstar Energy Group, Inc.
525 Okemos Street
Suite B
Mason, Michigan 48854

Ms. Janine Migden
Director of Governmental Affairs
Enron Corporation
400 Metro Plaza
Dublin, Ohio 43017

Ms. Alice Hurd
6677 Summit View
Holland, Michigan 49423

Mr. Pete Kuhnmuench
Vice President, Governmental Affairs
Michigan Retailers Association
221 North Pine
Lansing, Michigan 48933
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