
S T A T E   O F   M I C H I G A N 
 

BEFORE THE MICHIGAN PUBLIC SERVICE COMMISSION 
 

* * * * * 
 

In the matter of the application of ) 
CONSUMERS ENERGY COMPANY for authority ) 
to recover implementation costs, approval of a ) Case No. U-11955 
stranded cost true-up methodology, and other relief. ) 
                                                                                         ) 

) 
In the matter of the application of ) 
CONSUMERS ENERGY COMPANY to recover   ) 
implementation costs for the 12-month period ) Case No. U-12358 
ended December 31, 1999. ) 
                                                                                         ) 

) 
In the matter of the application of ) 
CONSUMERS ENERGY COMPANY to recover   ) 
electric restructuring implementation costs for the ) Case No. U-12891 
12-month period ended December 31, 2000. ) 
                                                                                         ) 

) 
In the matter of the application of ) 
CONSUMERS ENERGY COMPANY to recover   ) 
electric restructuring implementation costs for the ) Case No. U-13340 
12-month period ended December 31, 2001. ) 
                                                                                         ) 
 
 
 At the June 29, 2004 meeting of the Michigan Public Service Commission in Lansing, 

Michigan. 

 
PRESENT: Hon. J. Peter Lark, Chair 

Hon. Robert B. Nelson, Commissioner 
Hon. Laura Chappelle, Commissioner 

 
ORDER   

 
 In its July 11, 2001 order in Case No. U-12358, the Commission approved recovery of 

$25,156,000 for expenditures made by Consumers Energy Company (Consumers) during the 
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12-month period ended December 31, 1999 to implement a retail open access (ROA) program in 

accordance with previous orders of the Commission in Cases Nos. U-11290 et al.  However, the 

Commission deferred immediate recovery of that amount by Consumers.  In so doing, the Com-

mission indicated that its July 11, 2001 determination was conditional and subject to additional 

review.  Citing its October 24, 2000 order in Cases Nos. U-11955 and U-12956, the Commission 

held that recovery of implementation costs should be conditioned upon the success of the utility in 

implementing its ROA program.  According to the Commission, the record in the case did not 

provide a basis for concluding that the utility’s ROA program was sufficiently successful to merit 

full recovery of implementation costs.  

 Consumers appealed the July 11, 2001 order in Case No. U-12358 to the Michigan Court of 

Appeals.  On April 1, 2004, the Court of Appeals found that the Commission should not have 

adopted a methodology that deferred determination of the amount to be recovered by Consumers 

indefinitely.1  The Court of Appeals ordered the Commission to convene a hearing and to issue an 

order that provides for full recovery of Consumers’ 1999 implementation costs.  The procedure 

established by the Court for the remand proceeding allows for discovery by the Commission and 

the filing of data by Consumers that “Consumers believes is germane to the issue of its right to 

recover its implementation costs.”2  Slip opinion, p. 4.   

 In an order in Case No. U-12358, issued on April 28, 2004, the Commission noted that in its 

June 2, 2003 order in Case No. U-13715, the Commission granted Consumers authority to 

                                                 
1Consumers Energy Co v Public Service Comm, ____ Mich App____; ____NW2d____ 

(April 1, 2004, Docket No. 243360). 
 
2In separate orders issued on May 6, 2004, the Court of Appeals remanded Consumers’ 2000 

implementation cost case (Case No. U-12891) and its 2001 implementation cost case (Case 
No. U-13340) to the Commission for similar treatment.    
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securitize all $25,156,000 of the implementation costs that were reviewed and approved by the 

Commission’s final order in Case No. U-12358, including carrying costs at 7%.3  Given that the 

order in Case No. U-13715 postdated the July 11, 2001 order in Case No. U-12358 and predated 

the April 1, 2004 order of the Court of Appeals, the Commission found that Consumers should 

have the option of choosing whether it preferred to recover its implementation costs pursuant to 

the Commission’s final order in Case No. U-13715 as part of its second securitization filing, or 

whether the company preferred to withdraw the implementation costs from consideration in Case 

No. U-13715 and have their recovery controlled by this proceeding.  Consumers was directed to 

file its decision in this docket by May 7, 2004.  The April 28, 2004 order in Case No. U-12358 was 

served on all parties to that proceeding, none of which sought rehearing.      

 On May 7, 2004, Consumers filed its election, which was served on all parties to Cases 

Nos. U-12358 and U-13715.  In so doing, Consumers elected to recover its implementation costs 

incurred for the years 1997-2001 through surcharges rather than through its securitization case 

(Case No. U-13715).  Including carrying costs calculated at the rate of 7%, the total amount of 

previously approved implementation costs totals $87,633,000, as follows: 

                                                 
 3The total amount of implementation costs approved for securitization by Consumers in 
the June 2, 2003 order was $64,108,000, which also includes Consumers’ non-incremental 
implementation costs incurred for 1998 and 2000.  The implementation costs for 1998 and 2000 
were approved for deferred recovery in Cases Nos. U-11955 and U-12891, respectively.     
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Determination of Recoverable Implementation Charges 
 
Line 
No.    Year       1998         1999           2000    2001       2002              2003 

1    1998   $15,376     $16,452       $17,604           $18,836       $20,155          $21,566  

2    1999                           25,156         26,917             28,801           30,817            32,974 

3    2000                                     19,587             20,958           22,425            23,995 

4    Sub-Total                                       64,108                                                          78,535 

5    2001                                                                        7,947              8,503              9,099 

 
6  Total Recoverable Implementation Charges                 $87,633 

 
  
 Consumers proposes to recover the approved implementation costs through the use of per 

kilowatt-hour (kWh) surcharges on all customer classes (for both full service and ROA customers) 

that begin, for large manufacturing and commercial customers, when the surcharges are approved, 

and for other rate classes at the expiration of the applicable rate caps.  For purposes of calculation 

of surcharges, Consumers has assumed that recovery from large commercial and industrial 

customers will begin July 1, 2004.  The proposed recovery period for each customer group is 36 

months.  Because the residential surcharge will not commence until January 1, 2006, the total 

recovery period will extend over 5 years.  The proposed per kWh surcharges for the large 

commercial and industrial group, the small commercial and industrial group, and the residential 

customer group are equal, except for an adjustment to reflect differences in carrying costs that 

occur based upon when collection begins and ends.  This is done so that customers do not receive 

a benefit or suffer a detriment based upon when collection begins from their customer group.  

Consumers proposes that each customer group be separately reconciled through the filing of 

reconciliation filings after the three collection periods so that amounts collected can be reconciled 

with total implementation costs, including carrying costs, and so that customers will pay no more 

and no less than the recoverable costs.  The development of the surcharges proposed by 

Consumers is set forth in Attachment A to this order.   
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 The Court of Appeals’ April 1, 2004 decision required the Commission to conduct an 

evidentiary hearing and to make detailed fact findings.  In an order issued on June 3, 2004, the 

Commission chose to afford all parties to these four proceedings4 an opportunity to have such a 

hearing -- albeit on an expedited basis.  In that order, the Commission advised the parties that it 

intended to take official notice of all pleadings, testimony, and exhibits already contained in the 

records of the four individually captioned proceedings so as to minimize the need of any party to 

present additional proofs.  Although under no obligation to do so, parties to any of the four 

proceedings were given until June 11, 2004 to file additional testimony and/or exhibits relevant to 

the issues left open by the Court of Appeals’ April 1, 2004 order or raised by Consumers’ May 7, 

2004 filing.  No such testimony or exhibits were submitted by the June 11, 2004 deadline.    

 On June 22, 2004, Administrative Law Judge Daniel E. Nickerson, Jr., conducted an eviden-

tiary hearing to receive additional proofs, if any, submitted by the parties.  The hearing was 

attended by Consumers, Attorney General Michael A. Cox (Attorney General), and the Commis-

sion Staff (Staff).  Consumers submitted one exhibit, a copy of the February 1, 2004 annual report 

to the Legislature prepared by the Commission pursuant to MCL 460.10u.  Thereafter, the parties 

were given until June 25, 2004 to submit briefs to the Commission.  Timely briefs were submitted 

by Consumers, the Attorney General, the Staff, and the Association of Businesses Advocating 

Tariff Equity (ABATE).  A Proposal for Decision was not prepared as the Commission agreed to 

read the record. 

 Exhibit A-1, the report to the Legislature that was received into evidence at the June 22, 2004 

hearing, states that “[d]uring 2003, competition in Michigan’s electric markets continued steady 

progress, with the number of customers participating more than doubling.”  Report, p. 1.  The 

                                                 
4Cases Nos. U-11955, U-12358, U-12891, and U-13340.  
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report also indicates that Commission has licensed a total of 26 alternative electric suppliers 

(AESs), 19 of which are actively serving customers now in the Consumers’ and The Detroit 

Edison Company’s service territories.  According to the report, over 13,000 customers currently 

participate in Michigan’s ROA program.  In 2003, load served by the ROA programs of both 

companies reached 2,128 megawatts (MW), which represents a 70% growth rate. 

 Page 4 of the report contains a Consumers-specific table demonstrating the growth in its ROA 

program that depicts the numbers of customers and their electricity demand in MW served by each 

AES in the program at the end of 2001, 2002, and 2003.  The ROA sales served in Consumers’ 

service territory at year-end 2003 totals 658 MW, which represents a 40% annual growth rate.  The 

report states that nearly 7% of Consumers’ commercial sales and 16% of its industrial sales are 

presently met through ROA.   Additionally, the report indicates that the number of customers 

served in Consumers’ ROA program increased at an average annual rate of 45% in 2003, reaching 

814 by the end of the year.  Moreover, the report evidences that there was a net increase of four 

AESs serving customers in Consumers’ service territory during 2003.   

 The Commission’s prior orders in this proceeding resolved the issues of whether the costs 

sought by Consumers were already included in the company’s rates5 and whether the costs were 

reasonable and prudently incurred6.  However, in its brief, the Attorney General argues that the 

Commission has yet to rule on the issue of whether the reported costs were necessary to accom-

plish the changes required by electric restructuring.  According to the Attorney General, although 

Consumers presented evidence stating that the utility’s motive for the expenditures was to 

                                                 
5The Commission determined that proposed costs found to be covered by existing rates had to 

be disallowed.   
 
6As noted by the Attorney General, “the Commission and its Staff found no disputes regarding 

reasonableness and prudence.”  Attorney General’s June 25, 2004 brief, p. 5.  



Page 7 
U-11955 et al. 

implement electric restructuring, the Attorney General insists that those witnesses failed to demon-

strate that the expenditures were necessary to accomplish the changes required by restructuring.  

The Attorney General urges the Commission to review that issue in this proceeding. 

 In its brief, Consumers states that the expenditures at issue in these proceedings “were both 

necessary to facilitate the transition to competition and did facilitate that transition.”  Consumers’ 

brief, p. 11.  While Consumers contends that the success of the ROA program should not be a 

determinative factor, Consumers urges the Commission to “take notice from its records that the 

implementation of retail open access by Consumers Energy has been successful.”  Consumers’ 

brief, p. 11. 

 At the time that the Commission first began consideration of Consumers’ recovery of its 

implementation expenditures, the ROA program was in its infancy and in significant peril of being 

snuffed out by the dominant, formerly monopolistic, public utility suppliers.  Under such circum-

stances, the Commission found that additional scrutiny was required at a later date.  As is shown 

by the records in these proceedings and the evidence submitted at the June 22 hearing, the progress 

that the Commission sought to encourage has developed.  ROA load has steadily increased as has 

the number of participating customers.  Just as important, the number of AESs is increasing, which 

demonstrates a market open to increased competition because competitors are entering the market 

rather than fleeing from it.   

 Likewise, the Commission is more comfortable at this time giving significant credence to 

Consumers’ claims that its implementation expenditures were necessary to accomplish the changes 

required by restructuring.  The results observed and reported to the Legislature as shown in Exhibit 

A-1 bolster previous testimony presented by Consumers’ witnesses in these proceedings that the 
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implementation expenditures have been effective and have produced positive results.  For 

example, Ronald T. Carrier, then Consumers’ Acting Electric Choice Program Manager, testified: 

In order to provide service, virtually every system, process and procedure included 
in the Electric Customer Choice implementation plan was utilized.  In addition to 
being utilized, the systems, processes and procedures advanced the implementation 
of retail open access.   

 
2 Tr. 52-53, Case No. U-13340. 
 
 Based on the foregoing information, the Commission finds that all prerequisites for recovery 

of the implementation costs previously reviewed and approved in these proceedings have been 

met.  However, the Commission is approving the rate increases out of a recognitition that its hand 

has been forced by the circumstances of these cases. 

 Public Act 141 of 2000 establishes a right to recover implementation costs that are reasonable 

and prudently incurred.  MCL 460.10(a).  Making prudency determinations has proven to be a task 

fraught with difficulty, compounded in part by the highly technical nature of evaluating the expen-

ditures in the context of the utility’s computer and billing systems.  As part of its annual reviews of 

implementation costs, the Commission issued a warning that eventual rate recovery would require 

Consumers to demonstrate that the costs were necessary for an efficient and successful transition 

of its systems to accommodate and facilitate customer choice.  The Commission thus made cost 

recovery contingent upon a review of the implementation programs in their entirety, once 

Consumers had successfully managed the tasks related to implementation.  To a large degree, this 

approach has been frustrated by the recent Court of Appeals decision, which directed the Com-

mission to “issue an order which provides for full recovery for Consumers’ implementation costs 

including a comprehensive and detailed analysis that supports its conclusions and findings and that 

permits informed judicial review.”  Consumer Energy Co, Slip opinion, p. 4.  In addition, the 

Court imposed a tight deadline for making these determinations, truncating any further attempt to 
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create an effective record on prudency issues.  Id.  The underlying records created in these cases 

prior to their appeals, as well as the abbreviated hearing conducted on June 22, 2004, provide scant 

basis for making searching prudency determinations regarding the implementation costs that 

Consumers reported. 

 Therefore, the determinations in this order reflect the Commission’s best effort to comply at 

the same time with both its statutory obligations and the Court’s mandate.  A fuller prudency 

review would ideally be warranted.  However, the Commission regrets that a fuller review would 

not meet the Court’s strict timetable for a decision in these cases.  In this regard, the Commission 

must settle on the factual determination that the implementation costs were prudently incurred and 

were necessary in order that customer choice would be effective for all customer classes. 

 It is the Commission’s expectation that this order covers the vast bulk of Consumers’ imple-

mentation efforts, so that it will not be forced to confront similar issues regarding substantial post-

2001 costs.7  Should such issues arise, the Commission expects the parties to devote more effort to 

prudency issues.  The Commission will be vigilant in ensuring that Consumers continues to carry 

through on its statutory responsibilities to implement customer choice in as prudent a manner as 

possible. 

 Two other issues should be addressed.  First, both ABATE and the Attorney General raise 

arguments in their June 25, 2004 briefs regarding the allocation of costs proposed by Consumers in 

its May 7, 2004 filing.  ABATE maintains that Consumers’ position, which calls for imposition of 

a per kWh usage surcharge on all rate and customer classes, treats commercial and industrial 

customers unfairly by moving them further away from cost of service rates.  According to 

ABATE, the Commission should allocate Consumers’ implementation costs on the basis of the 

                                                 
7In Case No. U-13715, Consumers reported that its 2002 and 2003 implementation costs were 

$2.2 million and $0.9 million, respectively.   
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average coincident peaks with 75% on demand and 25% on energy.  ABATE insists that this 

method is fair, follows cost causation, and is consistent with traditional rate case allocation 

practices.   

 Citing the June 5, 1997 order in Case No. U-11290 and MCL 460.10a(5),8 the Attorney 

General argues that Consumers’ bundled customers should not be required to pay any portion of 

Consumers’ implementation costs.   

 The Commission finds that the concerns expressed by ABATE and the Attorney General 

should be rejected.  Cost allocation and rate design issues are within the Commission’s discretion 

to determine.  The Commission finds that Consumers’ proposed surcharges are reasonable and 

should be approved.   

 Second, the Attorney General argues that MCL 460.10d(1), which provides for a rate freeze 

from June 5, 2000 until January 1, 2004, is in conflict with MCL 460.10a(1), which provides for a 

utility to fully recover its implementation costs.  According to the Attorney General, 

MCL  460.10d(1) is “a very powerful statement that the rate freeze adopted by the statute must be 

applied notwithstanding any other provision of law or commission order.”  Attorney General brief, 

p. 6.  The Attorney General insists that MCL 460.10d(1) should be interpreted to mean that 

Consumers’ recovery of its 2000-2003 implementation costs is forever precluded.   

 The Commission finds that the Attorney General’s position has no merit.  MCL 460.10d(1) 

and MCL 460.10a(1) do not conflict in any regard.  MCL 460.10d(1) froze rates until January 1, 

2004.  MCL 460.10d(1) does not address the issue of the recovery of implementation costs.  

Certainly, MCL 460.10d(1) does not state that a utility that incurs implementation costs during the 

interval from June 5, 2000 to January 1, 2004 may not recover such costs.  Indeed, the recovery of 

                                                 
8Subject to passage of 2003 PA 214, MCL 460.10a(5) was numbered as MCL 460.10a(12). 
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such implementation costs is specifically provided for in MCL 460.10a(1).  Reading these two 

provisions together, the Commission finds that the Legislature clearly and unambiguously intended 

for Consumers to be able to recover its approved implementation costs incurred from June 5, 2000 

to January 1, 2004 after the end of the rate freeze and rate caps set forth in MCL 460.10d.  Accord-

ingly, the Attorney General’s argument is rejected.                     

 
 The Commission FINDS that: 
 
 a. Jurisdiction is pursuant to 1909 PA 106, as amended, MCL 460.551 et seq.; 1919 PA 419, 

as amended, MCL 460.51 et seq.; 1939 PA 3, as amended, MCL 460.1 et seq.; 1969 PA 306, as 

amended, MCL 24.201 et seq.; and the Commission’s Rules of Practice and Procedure, as 

amended, 1999 AC, R 460.17101 et seq. 

 b. Consumers should be authorized to collect its implementation costs on a service rendered 

basis in the manner approved by this order and as set forth in Attachment A. 

 c. Consumers should be ordered to file a reconciliation proceeding 90 days after expiration of 

all of the surcharges approved by this order.        

 
 THEREFORE, IT IS ORDERED that: 

 A. Consumers Energy Company is authorized to collect its implementation costs on a service 

rendered basis in the manner approved by this order and as set forth in Attachment A.  The 

surcharge shall be applied for service rendered to large commercial and industrial customers on 

and after the first day after issuance of this order.  Recovery for small commercial and industrial 

customers shall be for service rendered on and after January 1, 2005.  Recovery for residential 

customers shall be for service rendered on and after January 1, 2006.         
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 B. Consumers Energy Company shall file a reconciliation proceeding 90 days after expiration 

of all of the surcharges approved by this order. 

 
 The Commission reserves jurisdiction and may issue further orders as necessary. 

 
 Any party desiring to appeal this order must do so in the appropriate court within 30 days after 

issuance and notice of this order, pursuant to MCL 462.26. 

MICHIGAN  PUBLIC  SERVICE  COMMISSION 

 

 
/s/ J. Peter Lark      

                                                                          Chair 
 
 ( S E A L) 
 

/s/ Robert B. Nelson      
                                                                          Commissioner 
 
 
 

/s/ Laura Chappelle      
                                                                          Commissioner 
 
By its action of June 29, 2004. 
 
 
 
/s/ Mary Jo Kunkle    
Its Executive Secretary  



B. Consumers Energy Company shall file a reconciliation proceeding 90 days after expiration 

of all of the surcharges approved by this order. 

The Commission reserves jurisdiction and may issue further orders as necessary. 

Any party desiring to appeal this order must do so in the appropriate court within 30 days after 

issuance and notice of this order, pursuant to MCL 462.26. 

MICHlGAN PUBLIC SERVICE COMMISSION 
-. 

By its action of June 29, 2004. 
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 P R O O F   O F   S E R V I C E  
 

 
   STATE OF MICHIGAN )         
          
         Case No. U-12891  
 
          
          

      County of Ingham  ) 
 

 
 

Anita M. Castilla being duly sworn, deposes and says that on June 29th 2004, A.D. she 

served a copy of the attached Commission orders by first class mail, postage prepaid, or by 

inter-departmental mail, to the persons as shown on the attached service list. 

 
 
 
         
     
       _______________________________________ 

         Anita M. Castilla 
 
  Subscribed and sworn to before me  
  this 29th day of June 2004  

 
   
 
    _____________________________________ 
    Notary Public, Ingham, County, Michigan 
    My Commission expires August 16, 2004 
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