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STATE OF MICHIGAN

BEFORE THE MICHIGAN PUBLIC SERVICE COMMISSION

In the matter of the application of
CONSUMERS ENERGY COMPANY
for approval of the unbundling of its
commercia and industrial rate schedules.

Case No. U-12970
BOH Case No. 2001-1173

APPLICATION FOR LEAVE TO APPEAL THE DENIAL OF
ABATE'SMOTION TO COMPEL COMPLETE ANSWERSTO
ITSFIRST SET OF INTERROGATORIES AND REQUESTSFOR
PRODUCTION OF DOCUMENTSTO CONSUMERS ENERGY COMPANY

The Association of Businesses Advocating Tariff Equity (“ABATE”), by itsattorneys, Clark
Hill P.L.C., pursuant to Rule 337 of the Commission’s Rules of Practice and Procedure, 1992
AACS, R 460.17337, hereby requeststhat the Commission grant it leaveto appeal from the denial of
its “Motion to Compel Complete Answers to its First Set of Interrogatories and Requests for
Production of Documents to Consumers Energy Company” (the “Motion”) and further, that upon
granting leave to appeal, the Commission reverse the decision of the Administrative Law Judge
(“ALJ’) and order Consumersto provide theinformation requested inthe Motion. Pursuant the Rule

337(4), ABATE offersthe following Brief in support of this Application:

. INTRODUCTION

On August 28, 2001, ABATE served upon Consumersits “First Set of Interrogatories and
Requests for Production of Documents’ (hereinafter “Discovery Requests’). The Discovery
Requests consisted of six (6) interrogatories, each of which requested information about Consumers
actual unit costs of providing specified, discrete components of its bundled electric service. In

particular, ABATE requested information to quantify those costsfor not only the year 1996, but also



the year 2000, asthisisthe most recently completed full calendar year and thusthe most recent year
for which Consumers is able to quantify its actual costs.1 In addition, the Discovery Requests
contained two (2) requests for productions of documents, which asked for any and all documents
supporting Consumers answers to the interrogatories.

With these requests, ABATE sought datathat would enable the partiesto determine the cost
contribution of various types of service for Consumers' various classes of customers, and thus the
proper proportion of those types of service to one another as components of Consumers' overall
rates. ABATE sought thisinformation for the year 2000 because, without the most recent available
data, it will be impossible to determine in this proceeding whether rates are being unbundled in a
manner that reflects, as accurately as possible, Consumers’ current costs.

Consumersrefused to provide the requested datafor 2000 on the basisthat “therewas no cost
of service study completed for that year.” See Answer of Consumers Energy Company to ABATE's
First Set of Interrogatories and Requests for Production of Documents (attached to ABATE's
Motion). ABATE, therefore, moved to compel the production of the requested 2000 year data, on
the basis that, even if no year 2000 cost study has previously been completed by Consumers, the
production of the historical datais not only relevant (and thus a proper subject of an interrogatory
under MCR 2.302(b) and MCR 2.309), but necessary to the proper conduct of this statutorily
mandated proceeding. Thus, if Consumers has in fact not completed a year 2000 cost study, and if
such a study is necessary to produce the requested data, then Consumers should be ordered to
perform one. ABATE’s Motion therefore requested an order that such a study be completed.

Consumers responded with two arguments. First, it claimed that 2000 PA 141 does not

1 Specifically, ABATE asked Consumers the costs for transmission, distribution, and generation services, broken
down according the voltage level at which the customer takes service, for not only the year 1996 (for which
Consumers had produced its most recent cost study) but also for the most recently completed calendar year, 2000.
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requireit to perform an unbundled cost study because its current frozen rates were set pursuant to a
1996 cost study, and therefore unbundling should proceed utilizing 1996 data, regardless of whether
that dataaccurately reflectsthe current proportion of the various components of Consumers' ratesto
the overall rates. Second, Consumers claimed, through the affidavit of Susan E. Coste, that it was
absol utely incapabl e of producing an unbundled cost of service study at thistime, because, whileall
of the datanecessary to produce that study exists, the computer program that it would formerly have
utilized in manipulating that datato produce such astudy “went away” in October of 1999, 2 TR 22,
and the replacement program will not be available until the first quarter of 2002.

The ALJdenied ABATE sMotion at ahearing held on October 4, 2001. After declining to
rule on whether the production of the requested data was consistent with or compelled by PA 141,
the ALJ based his ruling on two grounds. First, he was persuaded by Ms. Coste's claim that
Consumersisincapable of producing the requested data. Second, heruled that Consumers could not,
in any event, be required to perform a cost of service study for the purposes of this proceeding,
because the creation of such astudy is a burden not contemplated by the rules of discovery.

TheALJ srulingwasin error asamatter of law, fact, and procedure. 1t must bereversed on
an interlocutory basis so that this proceeding can be conducted in the manner contemplated by the
Legidature. To require the parties to proceed without the proper data renders unbundling a sham
exercise incapable of sending accurate price signals to Michigan’'s electric market, which will
become competitive on January 1, 2002. Thus, the Commission should reversethe ALJ sruling and

order that Consumers immediately produce a comprehensive unbundled cost of service study.
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. ARGUMENT
A. ABATE'sRequest is Consistent with PA 141.

It is essential to an accurate result in this proceeding, which seeks to unbundle the various
components of Consumers' current bundled rates pursuant to MCL 460.10b, that current, accurate
information regarding Consumers' costs be made available to the Commission and the parties. Only
then will the resulting unbundled rates accurately reflect the cost-based contributions of various
component servicesto Consumers' current bundled rates.

The purpose of thisproceedingisto “ separately identify and chargefor [ Consumers'] discrete
services.” MCL 460.10b(2). By providing for such separation of discrete charges on customers
bills, 2000 PA 141 seeksto accomplishitsprincipal goal, whichis“toensurethat al retail customers
in this state of electric power have a choice of electric suppliers.” MCL 460.10(2)(a). Thischoice
can only be meaningfully exercised if electric customers have accurate information about the true
cost of purchasing generation services from Consumers, so that they may compare that cost to the
price at which they can purchase generation services on the competitive market.

And this, inturn, requires that Consumers be compelled in this proceeding to price al of its
servicesto reflect costs as accurately as possible. If Consumersis permitted to unbundleratesina
manner that allowsit to attribute an inordinately large portion of itsoverall coststo transmission and
distribution services (which will not be available on a competitive basis), and consequently an
inordinately small portion of its overall costs to generation services (thereby producing artificially
low unbundled generation charges), Consumers will have an unfair advantage over alternative
electric suppliersin the newly competitive market. If this proceeding is alowed to produce such
inaccurate price signals, the market will not perform as designed by the Legislature. By refusing to

provide current cost data, Consumers would deny the parties and the Commission the ability to
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evaluate whether its unbundled charges were being set accurately, so asto avoid such pitfalls.

Consumers argued to the AL J that the production of 2000 cost datais not appropriatein this
proceeding, because its current rates were set pursuant to a 1996 cost study, and those rates are now
“frozen” pursuant to §10d of PA 141. Thus, according to Consumers, because thisproceedingisnot
and cannot be arate case, anew cost study isnot needed. Rather, Consumersargues, sincerateswill
continue to be based upon 1996 data, the proportional contribution of the various components to
those overall rates should also be based upon 1996 data.

As noted above, the ALJ did not rule in favor of Consumers on this point. Instead, he
declined to decideit, stating, “I am not going to get into the merits of the methodology inherent in
that request, that is, whether it’ sappropriate to apply percentagesfor a2000 cost study to 1996 rates
in the process of unbundling those rates.” 2 TR 38. The ALJ then went on to base his denial of
ABATE s Motion on other grounds.

The ALJ was mistaken to think that he could properly rule on ABATE's Motion without
deciding whether 2000 data might be relevant to this case. If it is even possible that the use 2000
data to attribute percentages to the various components of Consumers' rates might be the most
accurate way to unbundle, then that data must be produced. By refusing to order that data's
production, the ALJ not only declined to “get into the merits’ of this methodologica question, he
ensured that the merits of the competing methodol ogies can never be addressed.

Certainly, this was not what the Legislature had in mind in crafting 810b(2). First, the
Legislaturein that section required utilitiesto file an “application” to unbundle existing rates. The
Commission has correctly interpreted this to require a contested case proceeding, in which parties
such as the intervenors in this case would be permitted to scrutinize Consumers' filing, point out

flawsin its methodology, and propose alternatives. Y et, by refusing to allow ABATE accessto the

3129722-1



datanecessary to support a possible alternative methodol ogy, the ALJ sruling effective negatesthe
contested nature of this case.
Second, the Legislature provided in 810b(2) that the utility should be permitted to recover
“al just and reasonabl e costsincurred by electric utilitiesto implement and administer the provisions
of thissubsection.” In providing explicitly for cost recovery, the Legislature clearly had in mind that
the utilitieswould be required to perform some substantial work in the course of unbundling. Simply
rehashing afive-year-old cost of service study isnot likely to have prompted such aconcern. Thus,
the Legislature appearsto have specifically contemplated that utilitieswould do what isnecessary to
accurately unbundlerates -- i.e. produce acurrent unbundled cost of service study so that different
unbundling methodol ogies could bediscussed. The ALJ srulingiscontrary tothislegidativeintent.
Consumers argument that 810d of PA 141 prohibits the Commission from ordering it to
produce current dataiswithout merit. Accordingto Consumers, thefact that current ratesweresetin
1996, and are now “frozen” by 810d, precludes any duty onits part to allow its current cost structure
to be examined.
Consumer’ sargument would have the Commission misconstrue the nature of this proceeding.
Itistruethat it istypical for autility to produce a cost of service study in arate case, and that thisis
not arate case. It does not follow, however, that a current cost of service study isnot necessary in
thiscase. The Legislature in 810b(2) required not that new rates be set, but that existing rates be
“unbundled,” that is, broken down into their various components according the proportional
contribution of each component to the heretofore “bundled” rate of which it isa part. Thus, the
purpose of this caseisto determinethe proper proportional relationship of the various components of
bundled rates to one another. And, it cannot be gainsaid that it is relevant to such a proceeding to

know what those proportions currently are, in addition to knowing what they were in 1996. This
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does not mean that overall rates will be changed in violation of the rate freeze, only that their
componentswill be accurately known, and that the percentages that will determine rate components
will be capable of being assigned based on today’ s data, which may or may not be similar to the 1996
data. Armed with this knowledge, the Commission will be able to “get into the merits’ and
determine the best method of unbundling rates, taking into consideration all of the various provisions
of PA 141. But without the requested data, the Commission will be flying in the dark.

The Legislature undoubtedly understood when it enacted PA 141 that choice, asa practical
matter, would not become fully available for several years. Competitive providers obviously will
need time to develop the products and services that they will ultimately need to compete in
Michigan’s restructured market. However, in order to even begin to develop those products and
services, they need current, accurate information about the market in which they will ultimately be
competing. Thus, while Consumers’ next rate case, several years hence, will presumably set
unbundled rates on the basis of then-current data, waiting until that time to develop an accurate
picture of the Michigan market will not serve the goals of PA 141. It isimportant that the best
information be made availableto potential market entrants now, so that the way may be prepared for

choice to fully flourish in future years.

B. Consumers Can Produce the Requested Data.

Apparently realizing that it would be obvious that the requested year 2000 datawas rel evant
to this proceeding, Consumers produced an incredible additional rationalefor itsrefusal to produce
the data. In response to the Motion, Consumers produced the Affidavit of Susan E. Coste, an
employee in Consumers Cost Analysis Section, who claimed that the Company was utterly

incapable of producing an unbundled cost of service study at thistime. At 14 of her Affidavit, Ms.
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Coste explained that thiswas because Consumers had, asa part of itsimplementation of itsElectric
Restructuring Implementation Project, eliminated the so-called “WR-4" computer program that it
would previously have used to sort the dataand produce a cost of service study. Further, Ms. Coste
continued at 115, Consumers had eliminated the WR-4 nearly three years prior to the availability of a
replacement program, which, she claimed may be available during the first quarter of 2002. Thus,
despite that fact that it has known, or should have known, since June 5, 2000 that it would be
required to present unbundled cost datato the Commission in this proceeding, which it wasrequired
to commence on June 5, 2001, Consumers has, according to Ms. Coste, allowed itself to remain
incapable of producing that data.

Ms. Coste’s claims cannot be accepted. Upon being cross-examined at the hearing on the
instant Motion, Ms. Coste admitted that Consumers knows, and annually reports to both this
Commission and to the Federal Energy Regulatory Commission, the total quantities that this
proceeding seeksto allocate among servicesand rateclasses. 2 TR 17. Further, Ms. Coste admitted
that the “main categories’ of alocatorsrequired to perform unbundling in thisproceeding are 1) the
number of customersby class; 2) the energy consumed by each class, and 3) the contribution of each
rate class to each of Consumers’ twelve monthly peak demands. 2 TR 17-18. Further, Ms. Coste
admitted that Consumers already knows first two allocators for the year 2000, despite the claimed
unavailability of the WR-4 program. 2 TR 17. Ms. Coste claimed that the third main allocator, the
contribution of each class to the monthly peaks could not be known, but admitted that Consumers
uses|oad datato determine each class’ s monthly peak for non-demand-metered classes, 2 TR 20, and
has always been required to perform mathematical manipulation of its data for those classes to
determinetheir contribution to peak demand. 2 TR 24. Thus, the alleged unavailability of theWR-4

program has not created a unique problem to which Consumers has never faced anything similar.
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Ms. Coste did not explain why the same mani pulation of datacould not be donefor metered classes,
in lieu of using the allegedly unavailable WR-4 program, to produce the last mgjor allocator.

Moreover, it became clear upon cross-examination that Ms. Coste did not have firsthand
knowledge of the WR-4 program’ salleged unavailability. Ms. Coste claimed that “they eliminated
that piece,” 2 TR 21, without explaining who “they” were or what “ eliminated” meant. Asked if the
program might still be stored within the company, Ms. Coste admitted that she “didn’t know for a
fact if it's sitting somewhere.” 2 TR 22. However, she claimed that “it’s not functional after
October of '99,” 2 TR 22-23, and that eliminating the WR-4 *also meant we got rid of our costing
determinants’ which are necessary to determine, in the necessary detail, the data that comprisesthe
third mgjor allocator in an unbundled cost of service study. 2 TR 22.

Thus, Ms. Coste testified that, at most, Consumers lacks the computer functionality that
would alow it to easily manipulate its existing data to produce the last mgjor allocator. It has the
datafrom which that allocator must be produced. It can produce an unbundled cost of service study
by whatever methodol ogy it can, whether by bringing back the WR-4 program and alteringitshilling
data to make it compatible with that program, by paying a premium to bring its new computer
program on line sooner than previously planned, or by manipulating some of the data manually if
necessary. Whileit might find such requirements burdensome, Consumers should not be alowed to
benefit, and to hamstring the ability of this Commission to produce aproper result in thisproceeding,
by its own failure to maintain software capable of easily and quickly manipulating the data as

necessary to do what the statute requires of it.

C. ABATE’sRequest Was Proper Under the Rules of Discovery.

ABATE did not request the disputed information through a request for the production of
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documents under MCR 2.310. Rather, ABATE requested that Consumers provide the information
through interrogatories submitted under MCR 2.309, and separately requested any supporting
documents. Under MCR 2.309, Consumersisobligated to provide“ such information asisavailable
to the party served or that the party could obtain from hisor her employees, agents, representatives,
sureties, or indemnitors.” MCR 2.309(B)(2).

The ALJ ruled that, despite the fact that ABATE’s requests were made as interrogatories,
they would in fact require Consumers to produce an unbundled cost of service study,2 and that “the
discovery rulesto not require a party to produce a study, which requires cal cul ations and judgments
and agood deal of work product, in order to serve another party’ s construction of their own case.” 2
TR 39-40. Infact, in this case that is exactly what the discovery rules require.

The Commission has ruled that, because its proceedings require compliance, to the extent
permissible, with the Michigan Rules of Civil Procedure, and because those rules arein turn often
derived from their federal counterparts, the Commission may ook to casesdecided under thefederd
rulesfor guidance in procedural matters. See MPSC Case No. U-9322, Order dated July 18, 1990,
pp 6-7. Thefederal authorities clearly indicate that ABATE’ srequest was proper under the present
circumstances. Consumers objection to the interrogatories is, in essence, the objection that
answering would place an “undue burden” onit, in that it would be required to expend significant
time and expense to supply the requested data. The federal courts have found, under FRCP 26(b),
that such an objection is not sufficient to defeat such requests:

Cases dealing with an "undue burden” objection often concern
interrogatories that require the party to engage in extensive research
and compile substantial amounts of dataand information. Thissort of

interrogatory is not automatically impermissible; rather, the court
must decide whether requiring the responding party to provide the

2 ABATE concurs on this point, and in fact specifically requested in its Motion that such a study be produced, asit is
the most practical way of producing the data that the interrogatories sought.
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information requested is reasonable after considering the facts and
circumstances of the particular case. The court must balance the
degree of need shown by theinterrogator against the claims of burden
asserted by theinterrogated party....[A]nswersto interrogatories may
be required in many circumstances, even though they require
extensive research. One district court has held that a court may
require an interrogatory answer, despite difficult research
requirements, if the information sought is particularly crucial to the
propounding party and solely within the responding party's control.
Moore' sFederal Practice, 3d Ed, 833.173(3)(b) (emphasis supplied).

In this case, there can be little doubt that that the information sought is*“crucial to” ABATE’ scase,
aswithout it ABATE cannot even begin to show aproper unbundling based on 2000 data, whichis
unquestionably “solely within the responding party’s control.”

Moreover, the complexity of litigation may justify requiring a party to bear agreater burden
in responding to discovery:

Initialy, it should be noted that this joint set of interrogatories is
indeed burdensometo Plaintiffsand thereislittle doubt that Plaintiffs
have had to expend agreat deal of time and energy in preparing their
answers. But as was pointed out at the time of the prior hearing,
Plaintiffs have brought a massive and complex class action and
Defendants are entitled to know the factual basisfor theclamswhich
have been brought against them. Robertsv Heim, 130 FRD 424, 426
(ND Cal 1989).

Likethe plaintiffsin Roberts, Consumersisthe applicant (albeit by statutory mandate) in a case that
is complex, as the Legisature clearly contemplated that it would be. It may not avoid its duty to
provide theinformation necessary to allow the partiesto sort through those complexitiesonthebasis
of “undue burden.”

Finally, the federal courts have held that, where arespondent to interrogatories has through
itsown action rendered itself lessthan optimally ableto efficiently respond to interrogatories, it may
not citethat situation asabasisfor objection. Where adefendant cited limitationsin its own record

keeping as abasis of an “undue burden “objection, that objection was summarily rejected:
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The mere fact that discovery requires work and may be time
consuming is not sufficient to establish undue burden. It is
reasonable to expect defendants to have the information plaintiffs
seek and for the information to be accessible in defendants files.
Plaintiffs should not suffer if theinformation isnot easily accessible
because defendants have aninefficient filing system. Faganv Dist of
Columbia, 136 FRD 5, 7 (D DC 1991).
Likewise, Consumers claim that it has left itself for nearly three years without the computer
software that would allow it to easily manipulate the datathat it admitsit has, evenif true, should not
allow it to avoid the burden of providing information that is crucial to aproper decisioninthiscase.
Thus, theinstant case presents a perfect example of why these rules hold sway in the federal
courts. The information sought is essential to the proper adjudication of this complex case. Only
Consumersisin aposition to produce that information; to suggest that ABATE or any intervenor do
so would be to ask the impossible, given that only Consumers has access to the data necessary to

produce the required study, or the technical and human resources necessary to manipul ate that data.

Consumers must produce the required study if this case is to produce an accurate result.

D. The Requirements of Rule 337 Have Been Met.

Finally, this case presents a perfect situation for interlocutory relief under Rule 337. Under
that rule, interlocutory relief may be granted by the Commission from an ALJ serroneous ruling if
such relief will either a) “materially advance atimely resolution of the proceeding;” or b) “prevent
substantial harm to the appellant of thepublic at large.” 1992 AACSR 460.17337(2).3 Both criteria
areimplicated here. If the ALJ serroneousruling is allowed to stand for the time being, only to be
overturned when this case is presented to the Commission for decision, the parties will have

devel oped their cases without the data necessary to produce properly unbundled rates. Thus, theonly

3 The Commission may also grant interlocutory relief, under Rule 337(2)(c), on the basis of “other criteriathat the
commission may establish by order.”
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practicable aternative at that timewould beto require that new evidentiary hearings be held oncethe
study has been produced. This would delay unbundling for several months. The current case
schedule already makes it a near certainty that unbundled rates will not be in place by January 1,
2002, when choice becomes nominally effective. Any further delayswill prevent meaningful choice
from existing on a time frame that even vaguely resembles the time frame that the Legislature
specifically dictated.
Moreover, such delayswill cause harm to both the appellant, ABATE, and the pubic-at-large.
Because ABATE isan organization of largeindustrial usersof electric power, any delaysinthefull
implementation of choice will deprive ABATE’'s members of any potential benefits that choice
might bring. Likewise, if the public-at-largeis not timely enabled to evaluate the potential benefits
of choice through properly unbundled rates, even those electric customers that are not ABATE
members will be deprived of the possibility of saving money by choosing an alternative electric
supplier.
Thus, both of Rule 337’ s enumerated criteriafor interlocutory relief have been met, and the

Commission should grant that relief.

[11.  CONCLUSION

Consumers has known since the passage of 2000 PA 141 in June of 2000 that it would be
required, under MCL 460.10b(2), to provide cost information regarding the various components of
its bundled rates. Moreover, Consumers was aware on September 10, 2001, when it submitted its
incomplete and improper discovery responses to ABATE, that the Commission’s policy was to
requirein unbundling proceedings acurrent cost of service study that showed the allocation of costs

among the services to be unbundled. Thisis because the Commission issued an order, on July 11,
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2001, in a case in which Consumers had participated, where it required gas utilities to create and
submit “a detailed and comprehensive unbundled gas cost of service alocation study” so that
unbundling of gasrates could be properly accomplished. See MPSC Case No. U-12550, Order dated
July 11, 2001, p 2. Thus, the Commission found that such information is essential to an accurate
result in an unbundling proceeding.

Because Consumers haslong been on notice that such information would berequired of it, it
may not now evade arequest for such information on the basis that the study necessary to produce
the information has not yet been performed, nor on the basisthat it hasintentionally rendered itself
incapable of easily manipulating the data as necessary to fulfill the statutory mandate. Consumers
failed to properly prepare for this proceeding as dictated by MCL 460.10b(2), failed to update its
filing when the Commission made unmistakably clear on July 11, 2001 how it intended unbundling
proceedingsto be conducted, and again failed to produce theinformation upon the recei pt of aproper
discovery request. It may not now complain that it would be burdensome or time-consuming to
produce now the information that should have been provided with its original filing. The ALJs

ruling to the contrary must be reversed.
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V. RELIEF REQUESTED

WHEREFORE, ABATE respectfully requests that Consumers be ordered to provide, at the
earliest practicable time, complete answers to al of ABATE's “First Set of Interrogatories and
Requests for Production of Documents” in the form of a comprehensive unbundled el ectric cost of

service allocation study showing the alocation of such costs by type of service and by customers

voltage levels.
Respectfully submitted,

CLARK HILL P.L.C.

By: M/WD [VL\

Robert A. W. Strong (P27724)

Michael P. Calabrese (P60199)

255 South Old Woodward Avenue, 3" Floor

Birmingham, Michigan 48009

(248) 642-9692

Attorneys for the Association of Businesses
Advocating Tariff Equity

Dated: October 18, 2001
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¢ flastis

Haran C. Rashes, Notary Public

Washtenaw County, Michigan acting in
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My Commission Expires: September 18, 2003
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