PLC

CLARK HILL

ATTORNETY S ]
Lansing, Michigan Office:
. 2455 Woodlake Circle
Michael P. Calabrese Okemos, Michigan 458864-3941

E-mail: mcalabrese@clarkhill.com Jd fE17% 181.97103 ., S17Y 38102
Direct Dial 517-381.2142 Tel, (517) 3819123 0 l'.m: (317) 381-0268
www.clarkhill.com

January 29, 2002

Ms. Dorothy Wideman
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Dear Ms. Wideman:
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PROPOSAL FOR DECISION. Proof of Service upon the partiesof record isalso enclosed. Thank you.
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CLARK HILL PLC
{
Michadl P. Cdabrese
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STATE OF MICHIGAN

BEFORE THE MICHIGAN PUBLIC SERVICE COMMISS ON

In the matter of the application of
CONSUMERS ENERGY COMPANY
for gpprovd of the unbundling of its
commercial and industria rate schedules.

Case No. U-12970

S N N N N

PROOF OF SERVICE

STATE OF MICHIGAN )
) SS
COUNTY OF INGHAM )

PatriciaG. Sass, being duly sworn, deposes and saysthat sheisan employeeof Clark Hill P.L.C.,
and that on January 29, 2002, a copy of the ABATE'S EXCEPTIONS TO PROPOSAL FOR
DESICION was served upon:

See attached serviceligt

Service was accomplished via emall and by depositing same in aregular mail depository, enclosed in
envelopes bearing postage fully prepaid and addressed properly and via dectronic mail.

PatriciaG. Sass

Subscribed and sworn to before me
this 29" day of January, 2002.

A ¢ ford

Haran C. Rashes, Notary Public
Washtenaw County, Michigan acting in
Ingham County, Michigan
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My Commisson Expires. September 18, 2003

31297181
DETROIT 3146483v1
07411/083894



SERVICE LIST
U-12970

3125450.1
07411/083743

DETROIT 3146483v1
07411/083894



Attorneysfor National Energy

Marketers Association
John M. Dempsey
Dan Oginsky
215 S. Washington Square, Suite 200
Lansing, M| 48933
E-mal: jdempsey @di ckinsortwright.com

Dondd E. Erickson

Assigant Attorney Generd

6520 Mercantile Way, Suite 2
PO Box 30218

Lansing, MI 48909

E-mal: ericksond@ag.state.mi.us

Adminigrative L aw Judge

Mr. George Schankler

Michigan Department of Consumer &
Industry Services

611 West Ottawa Street

Ottawa State Office Building, 2 Floor

PO Box 30695

Lansing, MI 48909-8195

E-mal: george.schankler@cis.state.mi.us

MPSC Staff

Mr. Stephen D. Hughey
Assigant Attorney Generd
Public Service Divison

6545 Mercantile Way, Suite 15
Lansing, MI 48911

E-mal: hugheys@ag.datemi.us
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Energy Michigan

Mr. Eric J. Schneidewind

Varnum, Riddering, Schmidt & Howlett, LLP
The Victor Center, Suite 810

201 N. Washington Square

Lansing, M| 48933

E-mail: g schneidewind@vrsh.com

Consumers Energy Company
Mr. Jon R. Robinson

Consumers Energy Company

212 W. Michigan Avenue

Jackson, M1 49201

E-mal: jrrobinson@cmsenergy.com
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STATE OF MICHIGAN

BEFORE THE MICHIGAN PUBLIC SERVICE COMMISS ON

In the matter of the application of
CONSUMERS ENERGY COMPANY
for gpprovd of the unbundling of its
commercia and industria rate schedules.

Case No. U-12970

S N N N N

ABATE S EXCEPTIONS TO PROPOSAL FOR DECISION
The Association of Businesses Advocating Tariff Equity (*ABATE”), by its attorneys, Clark Hill
P.L.C., pursuant to the schedule set in this proceeding by the Administrative Law Judge (*ALJ’), hereby

filesits Exceptions for the ALJ s January 15, 2002 Proposal for Decision (“PFD”).

l. INTRODUCTION
On June 5, 2001, pursuant to the requirements of 810b(2) of 2000 PA 141, Consumers Energy
Company (“Consumers’) filed its Application in theinstant matter to unbundleits existing commercid and
indugtria rate schedules and separately chargefor itsdiscrete services. On September 24, 2001, ABATE,
which had been admitted in this case as an intervenor, filed a motion to require Consumers to support its
Application with an unbundled codgt- of-service study based on the most recent available datal ABATE

reasoned that an accurate unbundling of rates could not proceed on the basis of acost- of-service sudy thet

1ABATE had requested in discovery that Consumers provide current cost-of-service data, which Consumers
refused to do, objecting that it had not performed any cost-of-service studies more recent than the one it submitted
with its Application. ABATE argued that, in the context of this case, Consumers was required to produce that data
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had been peformed in the mid-1990's, and thatnew data was required to show the current cost
contribution of various services to Consumers current bundled rates. The ALJ denied themotion at an
October 4, 2001 hearing. ABATE gppeded that denid under Rule 337 of the Commission’'s Rules of
Practice and Procedure on October 18, 2001, which apped is now pending before the Commission.
Meanwhile, the case proceeding to hearing on November 28, 2001, and Consumersfileditsinitia Brief on
December 19, 2001. The ALJissued aPFD on January 15, 2002, approving Consumers Application as

submitted.

. ARGUMENT

A. TheALJErred in Failing to Consder ABATE'sReply Brief.

ABATE did not filean Initid Brief inthiscase. InitsReply Brief, ABATE rased twoissues. Fird,
it was concerned that Consumers had argued inits Initid Brief that the Commission had no choice but to
approve its Application because “there is no evidentiary bads for the Commission to do otherwise” In
direct responseto thisstatement, ABATE had observed that, in spite of thefact that no witness had testified
agang gpproving the Application, the Commisson was not bound to regect it. It could rgect the
Applicationif it found Consumers evidenceinadequate or unpersuasive, or if based uponlegd grounds. As
ABATE observed, Consumers failure to provide a current unbundled costs of service study was afatd

flaw inthe Application. In ABATE sview, thisflaw requires no evidentiary exploration; rather itisalegd

upon a proper discovery request even though it might entail a significant undertaking for Consumers. Thus,
ABATE’ s motion was cast as a motion to compel discovery.
DETROIT 3146483v1
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issue that is currently before the Commission in ABATE's Rule 337 Apped. These observations were
meade in direct response to Consumers' contention that the Commission had no choice but to approvethe

Application.

Second, ABATE had noted that Consumersinitia Brief had raised an ambiguity regarding anissue
that had previoudy been reasonably clear. Although Consumers witness Thomas Y ehl had testified that
Consumersdid not intendtoincludeinitscustomers hillsthe sameleve of detall thet it proposed to include
initstariff, it was not gpparent from Mr. Y ehl’ stestimony that Consumers might not intend to includeiniits
billsany grester detail than aseparately Sated generation amount.2 Thispossibility arosewhen Consumers
dated to the ALJinits Initid Brief that “ldentifying the average cost of generation for each rate schedule
provides the customer with the basic information needed to evaluate the reletive atractiveness of a
switch to ROA sarvice” Consumers Initid Brief, p 4 (emphasis supplied). Mr. Yehl had testified that
generation amounts were “the most vauable information that the Company could provide,” but had not
suggested that such amounts, by themselves, would be sufficient to allow ameaningful exerciseof choice. 3
TR 66. Thus, Consumers Initid Brief raised for thefird time the possibility that Consumers* unbundled”
bills would reflect only generation amounts, and not transmission, distribution, or customer chargesor any
regulatory adjustment.

In the PFD, the ALJ, after summarizing the issues discussed in ABATE' s Reply Brief, dated:

2Indeed, as stated in ABATE’ s Reply Brief, this may not be Consumers' intent; the statements about which ABATE
is concerned are admittedly ambiguous. Thus, ABATE’sdiscussion of thisissue was more arequest for aclarifying
ruling, necessitated by the increased ambiguity resulting from Consumers’ Initial Brief, than an argument in
opposition to a“proposal” that ABATE believes Consumers may not have even intended.
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The issues raised in the reply brief should properly have been raised
through testimony on the record or, a the very leest, in ABATE sinitid
brief. Consumers and Staff now have no opportunity to rebut ABATE's
arguments. For thisreason, the Administrative Law Judge will not discuss
theissuesraised by ABATE. PFD, p 4.

The ALJisincorrect in stating that theissuesdiscussed in ABATE' sReply brief should have been
rased in testimony or in an Initid Brief. Indeed, they could not have been so raised, because they did not
arise until Consumersfiled itsInitid Brief. ABATE s Reply Brief was alegitimate reply thereto.

Asnoted above, ABATE hasargued throughout this proceeding that proper unbundling can only be
accomplished if Consumers completes and submits an updated unbundled cost of servicestudy. The ALJ
disagreed at an October 4, 2001 motion hearing, and theissueis now beforethe Commission by way of a
Rule 337 Apped, which ABATE filed on October 18, 2001. Given that such a study had not been
completed, therewas no basisfor ABATE to present at the November 28, 2001 hearing the evidence that
it had planned to present (i.e. the requested study and an andlysisthereof), asthat evidencedid not exigt, the
ALJhaving declined to order its production. And, given that the ALJ had aready passed upon thisissue,
and that it was dready before the Commisson, ABATE saw no need to file an Initia Brief that would
merely duplicate its prior arguments. 1t was only when Consumers contended in its Initid Brief thet there
was"“no bass’ for the Commission to reject the Application that the need for ABATE to again discussthe
iSSue arose.

Theissue of what chargeswill be presented on cusomers billsissmilar. ABATE would have had

no basis for presenting testimony on this issue, because Mr. Y ehl’s tesimony did not seem to argue for

presentation only of generation charges. It was not until Consumers’ Initia Brief, which seemed to date
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clearly (though perhaps inadvertently) that Consumers did not intend to reflect dl charges onitshills, that
this issue came to be a concern.

ABATE should not be pendized for failing to argueissuesthat had not yet arisen. Thus, theALJ s
falureto consder ABATE s Reply Brief waserror, and that error led to further error as explained below,
when he 1) recommended the approva of Consumers Application; and 2) failed to recommend darifying

language regarding what charges should be reflected on Consumers’ hills.

B. TheCommissionisNot Bound to Grant Consumers Requested Relief.

Consumers Initid Brief, after summarizing the history of this proceeding and the evidence,
concludes, “ Since the Company’ s unbundling presentation isthe only evidence of record on the subject, it
should be gpproved by the Commission. Indeed, there is no evidentiary basis for the Commisson to do
otherwise” Consumers Initid Brief, p 4. Thisconcduson semsfrom afundamenta misunderstanding of
the law.

Indeed, ABATE believesthat Consumers Application should be denied. Because Consumershas
not presented to the Commission an unbundling presentation based on the most current available data,
Consumers has not supported its Application with “competent, materia and substantiad evidence,” asiit
must to receiverelief under MCL 24.306(1)(d). MCL 460.10b(2), the statute under which this proceeding
was initiated, requires that Consumers*unbundleits existing commercid and indudtrid rate schedulesand
separately identify and charge for their discrete services” 810b(2) does not require that the rates

themsealves be changed, and indeed those rates are currently frozen under 810d of 2000 PA 141 and thus
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will remain based upon Consumers mid-1990’ s cost-of-service study. 3 Nonetheless, thereisno warrant
for basing the unbundiing of rates, which seeks not to set the rates but to alocate the proportional
contribution to those rates of various component services, on long-obsolete data. Y et Consumers has
presented the Commission with “evidence’ to support thisalocation that is so old that thereisno basisfor
inferring that it bears any relationship to the current cost contributionto overall rates of various component
sarvices. Tdlingly, Consumers witnessesdid not even purport to claim that thereisany such rdaionship.4
Consumers clam that “there is no evidentiary basis’ for the Commission to deny it the relief it
seeks does not, as Consumers would have the Commission believe, box the Commission into a corner.
Although it is true that no party presented evidence supporting a different form of relief than what
Consumers sought, this does not mean that Consumers necessarily met its burden of providing adequate
support for itsrequested relief. Thefact thet thereis evidence on therecord and that evidenceis unrebutted
does not alone make that evidence “competent, material and substantial” under MCL 24.306(1)(d).
Rather, it is entirdly possible for a party to make a presentation to the Commisson that is flawed in any
number of waysthat will be gpparent to the Commission despite the fact that those flaws are not discussed
in an evidentiary presentation made by another party. For example, the evidence may be based upon an
erroneous understanding of the law, unacceptably sparse on one or more crucid points, or smply not
credible. In such acase, the Commission may not grant therequested relief. Consumers' suggestion to the

contrary is without merit.

3 The study upon which Consumers has based its Application was approved by the Commission on November 14,
1996, in Case No. U-10685. 3TR52.

DETROIT 3146483v1
07411/083894 6



Thisissuchacase. Consumers has sought to support its Application with ancient detathat reflects
not the current costs of various components of its bundled rates, but rather what those costs might have
been approximately seven years ago. The tenuousness of the relationship between Consumers' evidence
and its requested relief is apparent prima facie. Thereisnothing inthe Adminigirative Procedures Act or

anywhere e se that would require the Commission to ignore what it can seefor itsdlf.

Moreover, the function in which the Commission isengaged in this case isaratemaking function.5
Ratemaking, as this Commission and the Michigan courts have long recognized, is essentidly alegidative
function, and thus requires not only an examination of the evidence and application of the law, but aso

important policy choices. See Attorney Generd v Michigan Public Service Commission, 463 Mich 911,

913 (2000); City of Nilesv Michigan Gas& Electric Co, 273 Mich 255, 263 (1935); In the Matter of the

Restructuring of the Electric Utility Indugtry, MPSC Case No U-11290 et a, Order dated August 17,

1999, p 36. If the Commission believes, asABATE does, thet thelegidatively dictated priority of effective
choice can best be served by sending the newly competitive market accurate price sgnds through
unbundling, then the Commission is free to exercise its legidative authority to require that 810b(2) be
implemented in a manner congstent with that policy. Indeed, the Commission itself in arecent order

recognized and forcefully stated the need to implement 810b(2) in amanner that will give dectric cusomers

4 Because theseissues largely track those presented in its Motion to Compel, which has already been decided by the
ALJand iscurrently before the Commission, ABATE will not belabor them in this Reply Brief.

5While ABATE recognizes, as stated above, that Consumers’ overall rates are frozen and will not be changed in this
case, it is nonetheless true that this case involves an investigation by the Commission of the costs of various
servicesin order to authorize charges for those services on utility customers' bills. Thisis quintessential ratemaking.
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accurate, completeinformation so that they can have* meaningful choice.” Asthe Commission stated, “ Act
141 was enacted to, among other things, ensure that affected customers ‘have a choice of dectric
suppliers”  Section 10(2)(a). Meaningful choice will be thwarted if the provisions of Act 141,

specifically Section 10b, areignored.” Inthe Maiter of the Application of the Detroit Edison Company

to Unbundle its Retall Electric Rates, MPSC Case No. U-12966, Order dated December 20, 2001, p 6

(emphasis supplied). Thus, the Commission rightly rejected the unbundling application of a utility where
granting that application would have “thwart[ed] the development of a competitive market by depriving
customers of essentid information.” 1d., p4. To effectuate the Legidature’ sand the Commission’ spolicy
of giving dectric cusomers*“meaningful choice” by alowing them tomakedecisonsin light of dl * essentid
information,” itisimperative that customers be sent price signasthat reflect redity asit Sandstoday, not as
it stood seven years ago. And, since Consumers has proposed an unbundling schemethat isnot consistent
with thet policy, the Commission should exercisethe discretion inherent initslegidative authority by denying

Consumers Application.

C. Customers BillsMust Fully Reflect Unbundled Rates.
Findly, Consumers presentation contains an ambiguity that must berectified. AsMr. Y ehl tedtified
a 3TR 66, Consumers has not proposed “that the level of detail contained in the unbundled rate sheetsbe
incorporated into thebill format now utilized by the Company.” The omitted information would include“the
billing demand charge, maximum demand charge, and kilowatt-hour charge” Rather, Mr. Yehl has

suggested that “the most vauable information that the Company could provide to its commercid and
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industrid customers would be each customer’s average rate for generation.” Consumers reiterates this
point at page 4 of its Initia Brief, and takes it a step further, stating that Consumers' intent is to “add to
customer billsthe average rate for generation coststhat isreflected in each rate schedul e, but not to include
on those hillsthe same level of detail that isincluded in the tariff sheets” and that “identifying the average
cost of generation for each rate schedule provides the customer with the basis information needed” to
exercise choice.6

These statements could be construed to mean that Consumers intends to add information to
customers hillsthat would “ separately identify and chargefor” generation service, but would not delineste
amounts for transmisson service, didribution service, customer charges, or Consumers proposed
“regulatory adjusment.” Such a method of “unbundling” would be fundamentdly inconsstent with the
requirement of 810b(2) that dl of a utility’s “discrete services” not just one, be unbundled. The
Commission has previoudy ruled, in the context of guiding the unbundling of gasrates, that each discrete

component service must be separately identified. See In the Maiter of Voluntary Gas Customer Choice

Programs, MPSC Case No U-12550, Order dated July 11, 2001, p 7 (identifying seven different services
to be sudied for passible unbundling).

Indeed, ABATE doubts that it was Consumers intent to identify only generaion charges on
cusomers hills. Rather, ABATE bdlieves that Consumers intended to present fully unbundled bills
reflecting charges for each service (generation, transmission, didribution, customer, and regulatory

adjustment), and that the quoted passages merdly reflect that Consumersdid not intend to have bills bresk

6 As noted above, it was these statementsin Consumers’ Initial Brief, rather than Mr. Y ehl’ s testimony, that created
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down “subcomponents’ of those discrete services. However, because Consumers testimony, as
elucidated by its Initid Brief, is ambiguous on this point, ABATE beieves that the Commission’s order
should make dear thet dl cusomers' bills should identify, & aminimum, generation charges, transmisson

charges, digtribution charges, customer charges, and any regulatory adjustment.

true ambiguity asto Consumers' intention whether to truly unbundle customer bills.
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[I1. RELIEF REQUESTED

WHEREFORE, ABATE respectfully requests that the Commission issue an order rgecting
Consumers Application unless and until Consumers provides adequate evidentiary support through the
presentation of acurrent, unbundled cost of service study, asset forth morefully in ABATE' sApped which
is currently pending before the Commission in this case, or, if the Commisson gpproves Consumers
Application, that it do so with darifying language stating that dl customer bills should separately reflect not
only generaion charges but dso transmission, didribution, and customer charges and any regulatory
adjustment.

Respectfully submitted,

CLARK HILL P.L.C.

pof (o A——

Robert A. W. Strong (P27724)

Michael P. Calabrese (P60199)

255 South Old Woodward Avenue, 3 Floor

Birmingham, Michigan 48009

(248) 642-9692

Attorneys for the Associaion of Busnesses
Advocaing Tariff Equity

By:

Dated: January 29, 2002
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