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STATE OF MICHIGAN

BEFORE THE MICHIGAN PUBLIC SERVICE COMMISSION

*hkkkk

QUICKSILVER RESOURCES, INC. and
TERRA ENERGY, LTD.

Complainants,

VS.
Case No. U-14821
MICHCON GATHERING COMPANY and
MICHIGAN CONSOLIDATED GAS
COMPANY,

Respondents.

MOTION TO STRIKE PREFILED DIRECT TESTIMONY AND REBUTTAL
TESTIMONY OF GREGORY A. FOGLE

Michigan Consolidated Gas Company (“MichCon”) and MichCon Gathering Company
(“MGAT”) move to strike and exclude from the record the following portions of the prefiled
direct testimony saying:

PREFILED DIRECT TESTIMONY OF GREGORY A. FOGLE

1. Page 3, lines 12-16.

. Irrelevant

The testimony identified above presents inadmissible, irrelevant and immaterial evidence
which has no bearing on the ultimate conclusion in this case. The question and answer intends to
interject Mr. Fogle’s understanding as to the reason for this proceeding. Mr. Fogle’s

understanding is irrelevant.



Mr. Fogle is neither an agent nor employee of any of the parties to this proceeding. His
employment and professional experience do not afford him any personal knowledge from which
he can factually testify.

. Not Qualified Expert

Mr. Fogle’s experience with respect to oil and gas production and a CO; processing plant
does not afford him expertise in the management or operation of an Act 9 transmission pipeline.
Mr. Fogle was not involved in the negotiations between complainants and respondents nor was
he involved in any transactions between complainants, respondents and CMS Antrim LLC, the
entity owning and operating a CO; treating facility connected to the Antrim Expansion Pipeline.
As such, Mr. Fogle is not qualified to render an opinion as an expert under MRE 702.

2. Page 4, lines 1-16.

The question asks Mr. Fogle to describe how MichCon contracted with shippers.

. Lack of Foundation

Mr. Fogle lacks personal knowledge that enables him to testify to the facts asserted in this
testimony. Mr. Fogle was not employed nor has he acted on behalf of MichCon in contracting
with shippers. He is not in a position to personally know MichCon’s flexibility with respect to
blending, or MichCon’s relationship with CMS in building a processing plant. The testimony
lacks foundation for demonstrating his testimony is based on personal knowledge — not obtained
second hand.

. Speculation

Mr. Fogle engages in speculation when he expresses his understanding based on former
relationships, none of which were acting on behalf of MichCon. There is no foundation to
suggest that Mr. Fogle has personal direct knowledge of the facts alleged and therefore he

engages in speculation.



° Best Evidence

To the extent that Mr. Fogle testifies as to the contents of documents, his testimony
violates the best evidence rule and is unnecessary when the documents are available.

3. Page 4, line 17 through Page 5, line 5.

The questions seek Mr. Fogle’s understanding on how MichCon could blend and join
with CMS to build a CO; plant.

. Lack of Foundation

Mr. Fogle lacks personal knowledge that enables him to testify to the facts asserted in this
testimony. Mr. Fogle was not employed nor has he acted on behalf of MichCon in contracting
with shippers. He is not in a position to personally know MichCon’s flexibility with respect to
blending or MichCon’s relationship with CMS in building a processing plant. The testimony
lacks foundation for demonstrating his testimony is based on personal knowledge — not obtained
second hand.

. Speculation

Mr. Fogle engages in speculation when he expresses his understanding based on former
relationships, none of which were acting on behalf of MichCon. There is no foundation to
suggest that Mr. Fogle has personal direct knowledge of the facts alleged and therefore he
engages in speculation.

. Best Evidence

To the extent that Mr. Fogle testified as to the contents of documents, his testimony
violates the best evidence rule and is unnecessary when the documents are available.

4, Page 5, lines 9-16.

The identified testimony attempts to interject Mr. Fogle’s opinion as to what MichCon

desires.



o Irrelevant

Mr. Fogle’s opinion as to MichCon’s desire is irrelevant.

o Unqualified Opinion Testimony

Mr. Fogle is not qualified to offer expert testimony to speculate as to what MichCon
wants. Expert testimony under MRE 702 is intended to assist the trier of fact to understand the
evidence or determinative fact at issue and a witness must be qualified by knowledge, skill,
experience training or education. Mr. Fogle’s testimony does not rise to the level of having
expertise to express an opinion on such matters.

. Speculation

The proffered testimony involves speculation on Mr. Fogle’s part and is inadmissible
5. Page 5, lines 17-23.

The identified testimony offers Mr. Fogle’s opinion as to whether discrimination has
taken place or the possible discrimination by MichCon.

. Unqualified Expert Testimony

Mr. Fogle is not qualified to offer a legal opinion as to the existence of discrimination.

o Irrelevant

Mr. Fogle’s speculative opinion is therefore irrelevant.
6. Page 6, lines 1-18.

The identified testimony attempts to interject Mr. Fogle’s observations with respect to a
witness’ testimony in a completely separate proceeding.

. Irrelevant

This strawman question and answer is not relevant as the predicate testimony is not in
this case. Furthermore, it is an inappropriate attempt to rebut testimony offered in another

proceeding.



7. Page 6, line 19 through Page 7, line 7.

The identified testimony attempts to interject Mr. Fogle’s opinion as to whether a process
is discriminatory to Terra and Quicksilver.

. Unqualified Expert Testimony

Mr. Fogle is not qualified to offer a legal opinion as to whether a process is
discriminatory.

. Speculation

Mr. Fogle’s response to the question involves speculation on his part because he lacks
personal knowledge as to the facts asserted in the testimony.

. Irrelevant

Mr. Fogle’s unqualified opinion and speculative testimony is irrelevant to the issues in
this proceeding.
8. Page 7, line 8 through Page 8, line 5.

The identified testimony attempts to interject Mr. Fogle’s unqualified opinion as to
whether MichCon may act lawfully in a manner it proposes to act.

. Unqualified Expert Testimony

Mr. Fogle is not qualified to offer a legal opinion as to whether a process is
discriminatory.

. Speculation

Mr. Fogle’s response to the question involves speculation on his part because he lacks
personal knowledge as to the facts asserted in the testimony.

. Irrelevant

Mr. Fogle’s unqualified opinion and speculative testimony is irrelevant to the issues in

this proceeding.



REBUTTAL TESTIMONY OF GREGORY A. FOGLE

9. Page 1, lines 7-11.

The identified testimony attempts to correct prefiled direct testimony and as such is not
proper rebuttal. Corrections to direct testimony may be made on the stand.

. Improper Rebuttal Testimony

The testimony is not proper rebuttal. Rebuttal evidence is that which explains,
contradicts or otherwise refutes the other parties’ evidence. The purpose is to cut down the other
parties’ case, not merely to confirm the case of a party introducing the rebuttal evidence.
Gonzalez v Hoffman, 9 Mich App 522, at 530 (1968). By its own context, the testimony merely
confirms and corrects testimony Mr. Fogle has already presented. Mr. Fogle does not refute or
contradict any evidence.

10. Page 1, line 22 through Page 2, line 10.

The identified testimony attempts to interject Mr. Fogle’s speculative belief as to the
reason MGAT needs a 0.75% outlet speculation.

. Lack of Personal Knowledge

Mr. Fogle lacks personal knowledge that enables him to testify to the facts asserted in this
testimony. Mr. Fogle was not employed nor has he acted on behalf of MichCon in contracting
with shippers. He is not in a position to personally know MichCon’s flexibility with respect to
blending or MichCon’s relationship with CMS in building a processing plant. The testimony
lacks foundation for demonstrating his testimony is based on personal knowledge — not obtained
second hand.

o Unqualified Opinion Testimony

Mr. Fogle is not qualified to offer expert testimony to speculate as to what MichCon

wants. Expert testimony under MRE 702 is intended to assist the trier of fact to understand the



evidence or determinative fact at issue and a witness must be qualified by knowledge, skill,
experience training or education. Mr. Fogle’s testimony does not rise to the level of having
expertise to express an opinion on such matters.

o Irrelevant

Mr. Fogle’s personal belief is irrelevant. It is not facts nor proper opinion.

. Argument

The testimony presents in essence Complainants’ argument, which can be briefed. The
parties and record need not be burdened with argument as evidence.

° Violates Best Evidence Rule

To the extent that Mr. Fogle testified as to the contents of documents, his testimony
violates the best evidence rule and is unnecessary when the documents are available.

11. Page 3, lines 10-15 and lines 19-21.

The identified testimony attempts to interject irrelevant and immaterial evidence
concerning the contents of a Commission order, facts which the witness lacks any personal
knowledge of and expresses an opinion as to the witness’ belief of MGAT’s needs.

. Lack of Personal Knowledge

Mr. Fogle lacks personal knowledge that enables him to testify to the facts asserted in this
testimony. Mr. Fogle was not employed nor has he acted on behalf of MichCon in contracting
with shippers. He is not in a position to personally know MichCon’s flexibility with respect to
blending or MichCon’s relationship with CMS in building a processing plant. The testimony
lacks foundation for demonstrating his testimony is based on personal knowledge — not obtained
second hand.

° Best Evidence Rule



The content of the Commission order speaks for itself and the parties are free to brief and
argue what the order says. The parties need not take testimony as to the content of the order.

. Speculation

The witness offers testimony concerning what Terra and Quicksilver plan. The witness is
not a party to the negotiation nor does his testimony demonstrate he has personal knowledge as
to Terra and Quicksilver’s plans. Further, the testimony purports to describe what MGAT
desires. This witness lacks personal knowledge as to those facts.

. Unqualified Opinion Evidence

The identified testimony expresses the witness’ belief concerning MGAT’s needs which
he is not qualified to provide. It is not proper opinion testimony under MRE 702.
12. Page 4, lines 1-7.

The identified testimony is improper supplemental direct testimony and not rebulttal.

. Improper Rebuttal

In its own context, Mr. Fogle’s testimony attempts to add what was missing from his
direct testimony. As such, the testimony attempts to confirm and supplement what was already
presented in his direct testimony and does not contradict or otherwise refute directly the case
presented by respondents.
13. Page 4, lines 14-22.

The identified testimony is improper supplemental direct testimony and not rebuttal.

. Improper Rebuttal

In its own context, Mr. Fogle’s testimony attempts to add what was missing from his
direct testimony. As such, the testimony attempts to confirm and supplement what was already
presented in his direct testimony and does not contradict or otherwise refute directly the case

presented by respondents.



14. Page 5, lines 14-19.

The identified testimony is improper supplemental direct testimony and not rebuttal.

. Improper Rebuttal

In its own context, Mr. Fogle’s testimony attempts to add what was missing from his
direct testimony. As such, the testimony attempts to confirm and supplement what was already
presented in his direct testimony and does not contradict or otherwise refute directly the case
presented by respondents.
15. Page 6, lines 7-9.

The testimony offers facts as to what a non-party promised.

. Lack of Foundation

Mr. Fogle lacks personal knowledge that enables him to testify to the facts asserted in this
testimony. Mr. Fogle was not employed nor has he acted on behalf of MichCon in contracting
with shippers. He is not in a position to personally know MichCon’s flexibility with respect to
blending, or MichCon’s relationship with CMS in building a processing plant. The testimony
lacks foundation for demonstrating his testimony is based on personal knowledge — not obtained
second hand.

. Speculation

Mr. Fogle engages in speculation when he expresses his understanding based on former
relationships, none of which were acting on behalf of MichCon. There is no foundation to
suggest that Mr. Fogle has personal direct knowledge of the facts alleged and therefore he
engages in speculation.

16. Page 6, line 11 through Page 7, line 23.

The identified testimony attempts to interject facts about which the witness has no

personal knowledge and therefore is speculation and lacks foundation for its submission. The



testimony also violates the best evidence rule in purporting to describe the contents of the
capacity agreement. The testimony also offers the witness’ speculation as to whether MichCon
collected money and what MichCon could have done in contracting for CMS or Terra. The
witness is not qualified to offer opinion and testimony. Additionally, the subject testimony
contains argument, neither fact nor opinion, rebutting MichCon’s case, which argument could be
presented by the complainants and briefed.
RELIEF
WHEREFORE, Michigan Consolidated Gas Company and MichCon Gathering

Company respectfully request that the Administrative Law Judge grant this Motion to Strike and
exclude from the record the above identified testimony.

Respectfully submitted,

HONIGMAN MILLER SCHWARTZ AND COHN LLP

Digitally signed by Richard

1 A
R I Ch ard D?\Ir:o(r;N = Richard Aaron, C =
us

Aaro n Date: 2006.07.12 14:22:52 -
By: 04'00

Richard J. Aaron (P-35605)
222 North Washington Square
Suite 400
Lansing, MI 48933-1800
(517) 377-0701

Richard P. Middleton (P-41278)
Attorney for Respondents

Michigan Consolidated Gas Company
2000 2" Ave #688WCB

Detroit, M1 48226

(313) 235-3647

Dated: July 12, 2006

LANSING.272148.1

10



1 Q. Have you previously testified before the Michigan Public Service Commission
2 ("MPSC")?
3 A Yes, | have given testimony in proration matters and Act 9 pipeline certifications.

4 Q. What is the purpese of your testimony in this proceeding?

5 A The purpose of my testimony is to present the findings of a review [ conducted of

6 various document files related to this proceeding.

7 Q What have you reviewed?

g8 A I have reviewed Antrim Gas Transportation and Treating Service Agreements

9 (ASATTs), Antrim Gas Transportation Agreements (ASATs) and | have reviewed
10 the exhibits and testimonies presented in this proceeding and in the proceeding
il brought by Dominion Rescurces, U-14754.

L3y AR At e a2l
e

13 A It is my understanding that MichCon has taken the position-that'it can impose a

14 new carbon d:;W)- § on the Antrim Expansion Pipeline
15 ("AEP™) (1)-withiout getting MPSC approval; and (2) without getting the consent or
approval-of-the-shippers-

fatal
v | o

17 Q. Please describe the relationship of shippers and MichCon as it pertains ic the

15 AEP.

19 A Shippers, who are producers of natural gas in Michigan, enter into ASATTs with

20 MichCon. Pursuant to the ASATTs, shippers transport their gas to receipt points.
21 MichCon then transports the gas to facilities located on the AEP which remove a
22 portion of the CO; from the gas. MichCon then delivers the gas back to shippers
23 at delivery points.
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MichCon contracted through the ASATT's for producer inlet gas with up to 14‘/0/

CO;, with the treating service priced to remove enough CO; such thatthe final

product would be 2% CO; gas. This met the AEP outlet order sgecification of 2%

or less. The AEP order only specified what MichCon could deiiver, not what it

could accept.
Describe the flexibility MichCon had to blendhon-Antrim gas.
MichCon had the flexibility to biend nori-Antrim gas (i.e. Niagaran wet gas) at

some places 1o reduce the outlef stream below 2% CO; for a safety net.
Describe how MichCon jeined with CMS {o build CO; processing piants.

It ts my understangdihg from my former relationships with MichCon entities that
MichCon joiréd with CMS to build CO; processing planis. As with most plants,
only a-portion of the stream is actually treated, with a plant outiet usually less

an 1% COy; that gas is blended with untreated gas o achieve a 2% CO»

combined stream. At a later date MichCon sold its interests in the Plants to CMS

i forite onar heroimaoe e e ey e
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W a— How-did-MichCoreceontractwith-nor-AER-producars?

18 A MichCon contracted with other Antrim producers with ASATT's to tak

19 14% CO; at receipt points that were downstream of S plants. The

20 ASATT's for the downstream recei inis were identical to the ASATT's for
21 upstream receipt . This treating could only be accomplished by biending

e gas that was aiready at 2% CO; or below. So in order to meet the



 defiveraainte

2 mandated 2% or below. CMS accomplished this by treat ore of the

3 commingled inlet gas stream th fe receiving to an outlet specification of

ichCon most likely paid for that service out of the funds they

Popp | £, + .
T PTroaulLTls T TTEaliiy.

6 Q. What has happened now that some of the ASATTs have expired?

7 A Producers like Terra and Quicksilver want to contract directly with CMS for

8 treating, based on CMS’s promise to provide sufficient capacity to eliminate

G curtailments due to processing plant outages. -
10 MichCon now wants producers like Terra and Quicksilver to assume
11 additional burden of processing their gas to a 0.75%/9, ontg;t so that
12 MichCon can continue to blend other ga or above 2% CO; content. This is
13 the burden MichCon was caerying before, with their processing agreement with
14 CMS. Thisi a burden the producers should bear. MichCon should bear this
15 fden because MichCon chose to use biending rather than treating to meet the

N
¢
g
N
q
g
E
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H—Gk lsthis-disermination?

18 A in my opinion, yes. This is clearly discrimination between producer

19 not Mich Con signed (or will sign in the future) tran ation agreements (ASAT)
20 with other producers with a 2% or Y% is irrelevant to this first discrimination.

2 Q. Could there be ot Xamples of discrimination?

second case of discrimination would occur if MichCon signs ASAT's with

- unll 4 ¥4
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. e H @y e-yot-reviewed-the-testimony-of-Todd-Pereeltsir-the-MPSEproceeding—

2 brought by Dominion Resources?
3 A Yes.
4 Q. | What are your observations of Mr. Percells’ testimony?
5 A | agree that MichCon collects funds from producers on gas gélivered downstream
6 of the CMS plants to provide the service of reducing the’CO; content of their gas
7 to 2% or less at the four outlet (delivery) points frefn the AEP. But, rather than
8 treat this gas they have chosen to accompljgh the goal by dilution via blending
9 with Niagaran, PdC and Antrim gas treated 1o 0.75% COz. There is no guestion
10 that they have this right. But it would appear that they are not able to do this
11 anymore, probably because there is not enough Niagaran or PdC gas available
. 12 to dilute the Antrim ga&5 in combination with Antrim gas treated to 0.75% CO..
13 Therefore, th ed to get a greater volume of Antrim gas treated to something
14 less than 2% CO,. Rather than contract with CMS to increase the volume of gas
15 fregied to 0.75%, or to provide sufficient volumes of gas treated to a content of
16 “less than 0.75%, it appears to me that they have decided to change the terms
17 and conditions of transporting gas on the AEP and shift the burden to shippers
35— tsthis-process-discrimimatory-to-Ferraand-Quicksiver?
20 A Yes, Terra and Quicksilver contracted with MichConW
e
21 2% CO; under their ASATTs, which-isth& specification required at the AEP
22 delive 'mm(luicksi!ver desire to have their gas treated o the

Feation iy CMS—T , Cuieksi : :



. 4 additional benefit-of redundant-ireating capacity so-that theirgas will

2 susceptible to curtailment. MichCon is insisting that Terra and Quj

3 contract for ireatment to a 0.75% CO; content. B irig this, Terra and
4 Quicksilver are being required to pjgvi"d?é/éaditional blending volumes for the

downstream prod for the benefit of MichCon, who is collecting the revenue

9 standard set for carbon dioxide level for Antrim gas transportation contracts

10 without MP3SC approval?

1A | do not believe MichCon Gathering should not be aliowed to uniaterally change
. 12 CO; specifications on the AEP without the approval of the-MPSC. MichCon

13 Gathering asked for and was granied approval of i€ AEP pipeline system by the

14 MPSC. The MPSC approved terms and copditions on the AEP between

15 MichCon and the shippers. | believe iHat all the producers who supported

16 MichCon's application for consjetdction of the AEP understood that one of those

17 conditions was that in orger to transport Antrim gas on the AEP their gas had fo

18 either contain, or - to, or blended with other gas to, a carbon dioxide

19 level of nor than two percent. After several meetings between many Antrim

20 pro .r and MichCon, in which | participated, | believe everyone understood

21 /tﬁgt the producers would be responsible for the cost of treating their gas so that it

22 7 did not exceed the 2% CO; guality specification. | believe the producers and
yd _ o e
2 MiehGomagreed-that-they-coutd-contractwith-ichCorrthrough arm ASAT T




A goRiract-for-treating-and-trahspertation;-er-they-could-contractwith-MichGo

2 transportation only with an ASAT, and some other party f

3 discriminating and unfair to unilg

4 | transportati Ontract without the approval of the shippers and without the
4 ofthe- MPSE

6 Q. Does this conclude your testimony at this time?

7 A Yes. % Gregory A. Fogle§ 5
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Rebuttal Testimony Of Gregory A. Fogle

1

2 On Behalf Of

3 Quicksilver Resources, inc. and Terra Energy, LTD.

4

5 Q What is the purpose of your rebuttal testimony?

6 A I will respond to the testimony of Todd F. Persells and Arthur Lyle, lli.

—F—G——Were-there-ary-typographical-erre

g A Yes. On page 7, line 11, the seventh word (“not”

The

sentence starting on page 7, li should read: *| do not believe MichCon

1 AEP-witheut-the-approvalof-the-MRSG
12 Q. Do you agree with Mr. Persells’ statements on page 17, lines 11-17 regarding the
13 service provided under the Terra and Quicksilver ASATTs?

. 14 A No. Mr. Persells states that my characterization of the service provided under
5 the Terra and Quicksilver ASATTs being equivalent to the service provided by
16 CMS is inaccurate. This is ridiculous. Both the ASATTs for Terra and
17 Quicksilver and the CMS agreements for Terra and Quicksilver have identical 2%
18 outlet CO2 specifications. A requirement for 2% when it is stated in both
19 agreements is clearly equivalent. Mr. Persells’ reference to the MGAT contract
20 with CMS is a smokescreen. Terra and Quicksilver are not parties to the
21 MGAT/CMS contract.  Mr. Persells appears to be trying to confuse the
22 Commission. t+beheve-the-8:75% outlet-specification-in-t
23 was needed by MGAT to provide low CO2 gas to ith high CO2 gas
24 downstream of the CMS plant fe is nothing in the Terra and Quicksilver
25 agreem CMS that would prevent MGAT from continuing to contract with

@ . " he 0. 75% fioation 1

1



CO2 outlet, such that the South Chester plants were not treating all gas to a

Ortote-LL2cutlel-specification. If MGAT still requires a 0.75% CO2 outlet

1
. 12
13
14
15
16
17
18
19
20
21
22

23

@

specification for the Terra and Quicksilver gas contracted to CMS to provide
capacity for blending untreated gas downstream of the South Chester plants in
order to meet the mandated maximum of 2% CO2 at the outlets of the AEP,
there is no obvious reason why MGAT could not simply request another
amendment to its Capacity Agreement with CMS to exclude this gas from the
third party volumes in the calculation.

Do you have any comments about Mr. Persells’ testimony on page 17, lines 22
and 23, and on page 18, lines 1-8?

Yes. Mr. Persells’ statements are confusing at best, and misleading at least. |
did not state in my direct testimony, or even imply, that the AEP order requires
MGAT to construct additional facilities. | was simply stating the obvious, that
MGAT's new requirement of Terra and Quicksilver to contract and pay for
treatment to a 0.75% CO2 outlet specification in their agreements with CMS

benefits MichCon. Terra and Quicksilver were before, and should be now,
2



16

17

I8

19

20

obligated to deliver gas into the AEP with a CO2 conceniration of no more than
2%. MichCon (or an affiliate) receives the revenue for treatment of gas
downstream of the CMS plants. Blending that is clearly allowed by the AEP
order provides this treatment. If MGAT needs volumes of gas with a CO2
concentration significantly less than 2% to blend with the high CO2 gas, it should
continue to contract with CMS to provide the additional treating, as it has done
for years.
Do you have any comments about Mr. Persells’ testimony, on page 18, lines 11-
177
Mr. Persells again misrepresents my direct testimony.
language that says gas at the outlets of the AEP must contai 5or less CO2.
Terra and Quicksilver were therefore requi deliver gas into the AEP with no
more than 2% COZ2. and Quicksilver still plan to deliver gas into the AEP
with-aonore than 2% CO2. MGAT now wants Terra and Quicksilver to deliver
~ Mr. Persells tries, repeatedly, to make “2%
or less” mean that producers can be required to deliver gas with no more than
0.75% CO2. It is a clever misuse of language in the various contracts to imply

that requiring Terra and Quicksilver to contract for treating to 0.75% is the same

as treating to 2%. ieve-MchT-reeds —Gas—

content of 0.75% for an

afas]
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Do you have any comments about Mr. Lyle's testimony on page 13, lines 14-19?

Mr. Lyle, who | do not believe | have ever met, implies that he can read my mind,

and that | wanted to say something that | didn't say, or meant to say, or should

3




10
11
. 12
13
14
15
16
17
18
19

20

have said. M%Maetua#y—m&ssmg#em%eeﬁe&W
provided that at any Receipt Point the CO2 content could not exee®d 2% unless

eam processing agreements

the Shipper could demonstrate that it had do

satisfactory to MichCon Gatheri at the gas would not exceed 2% CO2Z at the

outlet of the processifig plant, in which case the carbon dioxide content may not

25 mole percent, provided, however that Shipper's aggregate Receipt
t- 5o, while there was something
missing from my testimony, i.e. | only referred to the aggregate 14% limitation, Mr.
Lyle completely misrepresented what he thought | wanted to say.

Do you have any comments about Mr. Lyle's testimony on page 13, lines 23-25?
Mr. Lyle implies that my answer is misleading because all the Niagaran gas that
is received for transport on the AEP is located upstream of the CMS treating
plant, and thus does not provide a safety net. First, | only referred to Niagaran

gas as an example. -Seeondly—this-was-net-the-only-Niagaran-ga

joined with Antrim gas for distribution throughout the MichCon system

wet gas was treated at the Shell plant, then commingled-with AEP gas at the

Kalkaska outlet that consisted of gas treated e CMS plants plus Antrim gas
that was injected into the AEP nstream of the CMS plants. Gas from the
Saginaw Bay pipeline-was also commingled with AEP gas at Kalkaska. These
of low or no CO2 gas provided some potential dilution of higher CO2

Gas on the AEP at Kalkaska to insure the gas at Kalkaska was below 2% CO2

. 4
CRLITTICTTL

Do you have any comments about Mr. Lyle’s testimony on page 14, lines 4-127
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11

.12

Once again, Mr. Lyle seems to think | need assistance in answering questions.
In my experience, CO2 treating plant operators treat only a portion of the gas
stream. That portion is usually a significant percentage of the available gas
stream, which Mr. Lyle correctly states, but seems to imply that | misstated. The
plant operator treats only as much of the available gas as necessary. The
blended gas | referred to is in fact the gas that bypasses the plant, not the
downstream gas he refers to. Mr. Lyle is correct that a plant operator would
insure that the blended outlet stream is less than 2%, but the margin would
normally be closer to a few tenths of a percent. A plant operator would not give
himself a margin of 1.25%, i.e. treat to a combined 0.75%, just to insure he hits
his target of 2%. That is a gross misuse of expensive fuel, chemicals and

dehydration capacity.

13 Q. Do you have any comments about Mr. Lyle’s testimony on page 14, lines 16-187
~H— A Once—again,--Me—Lyle-seome—te—thin canhet—expre myself—adeguately
15 MichCon required that Shippers transport gas that was lgss-than 2% CQO2 or
16 have treating agreements such that their-gas was treated so that the CO2
17 content did not exceed-2% at the outlet of the treatment plant. Certainly,
18 MichGer{or a subsidiary) contracted with CMS to further treat the gas stream so
- hat-a-portion-oHtwas-ata-0-F5%-602-content: But MichCon clearly recognized
20 that some of the gas CMS was treating would only be treated to 2%, and there
21 were amendments to the Capacity Agreement that demonstrated that fact. If Mr.
22 Lyle believes that | believe that MichCon earmarked funds, he is entitled to his
23 opinion. In my cited testimony | mean that MichCon somehow found the money

.24

to pay for their extra treating, and | think a reasonable person would conclude
5



. ! that the funds they collected for treating gas that was not in fact actually treated,

2 were used to pay for the cost of treating sufficient volumes of treated gas to
3 some specification (i.e. 0.75%) considerably less than 2% CO2 to allow for
4 blending.

5 Q. Do you have any comments about Mr. Lyle’s testimony on page 14, lines 21-227

6 A I do not “infer” anything in my cited testimony. -CMS-premised-torefurbish-and -

a routine basis to reduce

7 did so, one of the planis that was no longer ne

curtailments if T

uicksilver (and others, | believe) contracted directly

with-ChS-fortreatment:

10 Q. Do you have any comments about Mr. Lyle’s testimony on page 15, lines 1-14?
. 12 and Quicksilver have previously contracted with MichCon, under ASATTs, to
13 acquire treatment of their gas to achieve a CO2 concentration ofno more than
14 2% at the outlet of the CMS plants. Terra and Quicksilverwant to now contract
15 with CMS to acquire treatment of their gas to achievé a CO2 concentration of no
16 more than 2% at the outlet of the CMS plants. They are meeting their “ultimate
17 responsibility” to remove sufficient gtiantities of CO2 to make their gas pipeline
18 quality (i.e. not more than 2% CO2). Analysis of the Capacity Agreement leads
19 me to conclude that-MichCon (or a subsidiary) pays to CMS $0.11 per mcf,
20 $0.075 per mef, and $0.09 per mcf for various volumes of gas in a month to be
21 treated othe 0.75% specification. They collect, or collected in the case of
22 éxpired ASATTs, | believe, an amount of approximately $0.11 per mcf for more
23 gas than was treated at the CMS plants. Depending on the relative amounts of

4 oVt e W riro Ve e = o o
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facilities to a CO2 concentration of 0.75% s0 as to insupé the gas at the delivery
points of the AEP did not exceed 2% CO2. Mr. Ly)€'s last sentence at lines 11-
14 on Page 15 is grossly misleading. \Nhenrra and Quicksilver contracted
with MichCon to have their gas treated to an outlet specification of no more than
2% CO2, they paid MichCon a fee. ' could have coniracted with CMS to

-:" treated to a 2% COZ2 concentration, then

have the Terra and Quicksilver g
transporied that gas to any -' ivery Point and met the requirements of the AEP
order. Instead, MichCon ntracted with other Shippers to treat their gas, but
didn’t actually do so.“MichCon contracted with CMS to treat some or all of the
Terra and Quick 'r gas (along with many others’ gas) to a CO2 concentration
of 0.75%. f then commingled that “super-treated” gas with the untreated

gas, ang in some cases with Wet Header and Saginaw Bay pipeline gas, to

achiele a CO2 concentration of no more than 2% at each of the Delivery Points.

st cannot understand why they refuse to acknowledge what they did. As they

repeat over and over, the AEP didn't specify how they were to achieve the

Nothing Terra and

maximum 2% specification, only that they had to do it.




STATE OF MICHIGAN

BEFORE THE MICHIGAN PUBLIC SERVICE COMMISSION
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QUICKSILVER RESOURCES, INC. and
TERRA ENERGY, LTD.

Complainants,

VS.
Case No. U-14821
MICHCON GATHERING COMPANY and
MICHIGAN CONSOLIDATED GAS
COMPANY,

Respondents.

MOTION TO STRIKE PREFILED DIRECT TESTIMONY AND REBUTTAL
TESTIMONY OF FRANK M. MURRAY
Michigan Consolidated Gas Company (“MichCon”) and MichCon Gathering Company
(“MGAT”) move to strike and exclude from the record the following portions of the prefiled
direct testimony and related exhibits saying:
PREFILED DIRECT TESTIMONY OF FRANK M. MURRAY

1. Page 5, lines 22-27.

The testimony attempts to interject an explanation as to why CMS Antrim entered into
contract with third parties. MRE defines relevant evidence to mean: evidence having a tendency
to make the existence of any fact that is of consequence to the determination more or less
probable than it would be without the evidence. MRE 402 makes irrelevant evidence
inadmissible. The reasons for CMS Antrim’s actions are irrelevant to the issues in this

proceeding.



2. Page 7, lines 24 through Page 8, line 4.

The identified testimony attempts to interject Mr. Murray’s speculation as to the financial
impact the “Dominion” agreement has on MichCon. The impact of the Dominion agreement has
no bearing on the issues in this case and is therefore irrelevant.

3. Page 8, lines 27-30.

The identified testimony attempts to interject testimony concerning portions of
documents which violate the best evidence rule.

4, Page 9, lines 16-17.

The identified testimony attempts to interject Mr. Murray’s unqualified legal opinion as
to whether discrimination is contemplated or permitted by Act 9 or the Commission’s Orders.

5. Page 9, line 24 through Page 10, line 2.

The identified testimony attempts to interject facts not based on the witness’ personal
knowledge concerning MichCon’s actions with respect to a transporter on the Wet Header. As
such, the testimony is irrelevant, speculative and lacks a foundation for admission.

REBUTTAL TESTIMONY OF FRANK M. MURRAY

6. Page 2, line 25 through Page 3, line 2.

The identified testimony attempts to interject Mr. Murray’s unqualified opinion as to
whether MichCon appears to be attempting to breach a contract with CMS. As such, the
testimony is improper opinion testimony, speculation and irrelevant - as it interjects issues
between CMS and MichCon unrelated to this proceeding.

7. Page 3, line 27 through Page 4, line 10.

The identified testimony attempts to interject Mr. Murray’s description of services and
facts related to the “Turtle Lake Plant.” Mr. Murray’s testimony lacks foundation as he is not

personally acquainted with the facts, not having been employed by the owners of the Turtle Lake



Plant or involved in the Turtle Lake operations. As such, the testimony lacks foundation and is
speculative.

8. Page 4, lines 18-20.

The identified testimony attempts to interject Mr. Murray’s unqualified opinion as to
whether MichCon has given others preferential and discriminatory treatment. As such, it is an
improper legal opinion and speculation of Mr. Murray’s part.

9. Page 5, lines 1-4.

The identified testimony attempts to interject Mr. Murray’s speculation as to the motive
for Mr. Pursell’s and Mr. Lyle’s testimony so as to justify MichCon’s and MGAT’s actions. As
such it offers his inappropriate legal conclusion as to whether MGAT’s and MichCon’s actions
are discriminatory.

10. Page 5, line 31 through Page 6, line 2.

The identified testimony attempts to interject Mr. Murray’s interpretation of what the
MPSC Staff requested from MichCon. As such, it is improper speculative testimony and violates
the Best Evidence Rule. The parties are free to argue what the document referenced means.

11. Page 7, lines 28-29.

The identified testimony attempts to interject Mr. Murray’s improper legal opinion as to
whether a 2 percent requirement satisfies the Commission Order or not.

12. Page 8, lines 1-7.

The identified testimony attempts to interject hearsay as facts, lacks foundation and as
such is speculation on Mr. Murray’s part. Mr. Murray is not a party to any of the contracts
identified. Whether Wet Header Shippers had contracted long term agreements is not within the
personal knowledge of Mr. Murray, nor does he know personally whether a MichCon affiliate is

or was collecting fees, or relied upon a Capacity Agreement.



13. Page 8, lines 20-28.

The identified testimony attempts to interject Mr. Murray’s speculation and opinion as to
why MichCon is acting, and offers reasons concerning matters about which he has no personal
knowledge. As such the testimony is improper and presents argument the parties would be able
to represent and brief if supported by facts.

14, Page 9, lines 13-27.

The identified testimony attempts to interject as facts information about shippers on the
Wet Header and MichCon’s interactions with them. Mr. Murray lacks personal knowledge to
testify on matters over which he has no personal involvement. Therefore there is lack of
sufficient foundation for him to interject the statements of fact.

15. Page 10, lines 12-19.

The identified testimony attempts to interject Mr. Murray’s view over matters to which
he is not personally acquainted. As such, the testimony lacks foundation and Mr. Murray lacks
personal knowledge to testify as to the facts. Further, Mr. Murray speculates as to the reasons
for MichCon’s actions and he is not qualified to address MichCon’s motives.

RELIEF

WHEREFORE, Michigan Consolidated Gas Company and MichCon Gathering

Company respectfully request that the Administrative Law Judge grant this Motion to Strike and

exclude from the record the above identified testimony and related exhibits.
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I Q, Piease describe the nature of CMS Antrim’s contracts with Third Parties.

2 A CMS Antrim has several Third Party contracts for treating Antrim gas. The rates
3 charged by CMS Antrim for these contracts vary from $0.10 per Mcf to $0.11 per
4 ~ Mcf. These contracts ali contain an outlet CO2 specification of 2%.
s Q. Describe the contracts which CMS Antrim entered with Third Parties around the
6 same time as the Quicksilver Contract(s).
7 A CMS Antrim entered into the following Third Party agreements:
8 i) Quicksilver Resources effective November 1, 2005 with a 2% CO2
S outlet specification.
10 i) Paxion Resources effective December 1, 2005 with a 2% CO2
11 outlet specification.
12 iii) Dominion Resources effective December 1, 2005 with a 2% CO2
13 outlet specification (“Dominion Agreement”). Since February 1,
14 2006, CMS Antrim has temporarily amended the Dominion
15 Resources contract to an outlet specification of 0.75% CO2 in order
16 to allow Dominion Resources to continue producing gas rather than
17 be shut in by MichCon.
18 v} CMS Anfrim amended its contract with Chevron Production
19 effective January 1, 2006 to include Chevron’'s new Ess Lake
20 project. All the gas under the Chevron contract is treated to a 2%
21 COZ outlet specification.

23 A The Commission order in Case U-10547 which stated that
cification meets the requirements

must contain

24 2% or less, means that treating gas to a

a5 of the Commission Q ased upon the Commission Order in U-10547, it is

28 Q. Based upon your knowledge of the natural gas industry, is the 2% standard to
29 which you treat Third Party gas typical.
30 A Yes. [n my experience and in looking at several of the published FERC gas



1 Header and the Saginaw Bay Pipeline are then blended with the low CO2 gas on

the AEP to meet the 2% or less specification. MichCon or its affiliate(s) receives

B

L

treating revenues for biending the high CO2 gas with the low CO2 gas without

4 incurring additionatl costs for treating or the construction of additional lateral lines.

5 Q. With the aforementioned blending, do you believe that MichCon has sufficient

6 blending capacity {0 meet its obligation pursuant to the Commission Order in

7 Case U-10547 to maintain 2% or less at Kalkaska?

& A No, | do not believe MichCon has sufficient firm blending capacity. The basis for

g this belief is best demonstrated by example. During the first week of February
10 2006, CMS Antrim was providing service under the Dominion Agreement to an
11 outlet specification of 0.75%, which removes in excess of 300 Mcf per day of
12 COZ2 beyond the 2% CO2 content required by the Commission Order in U-10547.
13 In spite of Dominion providing additional CO2Z removal, MichCon reported to the
14 MPSC that 2% was not maintained at Kalkaska on several occasions, (see
i5 Exhibits FMM 4 and FMM 8), stating the cause of the COZ problem was the CMS
16 Antrim Plant 1 being down for repairs. Piant 1 had been down for repairs in order
17 to satisfy CMS Antrim’s obligations under the Dominion Agreement since early
18 December 2005, and continued down untit the end of February 2006. Based
19 upon the fact that MichCon was able to maintain 2% or less during the other
20 periods during which Plant 1 was down, it is logicai that the 2% specification at
21 Katkaska was not met because MichCon does not have sufficient installed
22 treating capacity or firm treating contracts to meet its blending obligations, even
23 with the forced incremental CO2 removal under the Dominion Agreement.
24O What-financtaHmpact-do-you-believe-the-Deminion-Agreerment-has-er-Mi
25 A MichCon, or its affiliate(s), has historically received treating fee ending gas.
26 In utilizing the Antrim gas treated below Z%@d.the"ﬁw CO2 Niagaran and PDC
27 production, there were no incr enfa‘l’cwcrs;s which offset the blending revenues.
28 The diﬁerence/bgwme‘;: CO2 outlet specification under the Dominion
29 ment and the §.75% outlet specification asserted by MichCon in its Answer

writtes-for-Michbof—n-erderte-regain-those -
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Quicksilver has stated that by contracting with CMS service will be more

6 reliable. Please explain how this is true.

7 A CMS Antrim rehabilitated Plant 1. The cost of refurbishing Plant 1 exceeded

8 $700,000. Under normal operations, CMS Antrim has been able to process all

9 gas delivered to the CMS Antrim facility with its four other treating plants, Plant 1
10 is not required. In the event of required maintenance to one of the four other
11 plants, the stand by capacity made available by Plant 1 is to be utilized to avoid
12 the curtailment of approximately 30 million cubic feet per day of production. CMS
13 Antrim has curtailed service, when necessary, by first curtailing interruptible
14 services and overrun. If additional quantities of gas needed to be curtailed, CMS
15 Antrim wouid prorate the additional required quantities to its firm contracts based
16 upon the lesser of MDQ or flowing volumes. The last such curtailment occurred
17 in January 2006. A copy of the curtailment notice sent out by CMS Antrim is
18 Exhibit 6, which required the curtailment of 48,000 Mcf per day. As a result of
19 the curtailment notice, the CMS' 3™ party contracts, inciuding Quicksilver's, were
20 curtailed by 8.8%. Since Plant 1 has been refurbished, a similar curtailment
21 scenario occurred in April 2006 (see Exhibit FMM-7), which resulted in a required
22 curtailment of only 15,000 Mcf per day, with none of the CMS’ 3™ party contracts
23 being curtailed. This would have included the additional gas Quicksilver wanted
24 to add to ils treating agreement with CMS.
25 Q MichCon has asserted that it has treated Quicksilver's and Terra's gas to a
26 specification of 0.75%. Do you agree with this assertion?
27 A No--Per-the-typical-terms-ofthe-ASATTs-Exhibit-D-Section Ve —the-gag——_ibd
28 each Delivery Point the carbon dioxide con
29 (2%) mole pe Where in the ASATT does it specify that the production
3 - = Gas may have, at times, been physically treated to



1 0.75% but MichCon blended other high CO2 gas with the Quicksilver and Terra

2 gas, thereby treating the Quicksilver and Terra gas to the 2% specification of the
3 ASATT agreement. Furthermore, the receipt points which CMS and Quicksilver
4 wanted to add to the November 1, 2005 treating agreement were not treated
5 pursuant to an ASATT. This is gas that had been treated at the Bagiey CO2
6 treating facility, which MichCon and its partners in the plant shut down. This gas
7 had not been treated to a specification of 0.75%, but rather to a contractual CO2
& specification of 2%. The information from the TIPS report for February 20086, the
9 fast month of operation for the Bagley Plant indicated that the entire gas stream
10 through the Bagiey Plant was only treated o 2 COZ2 content of 1.52%.
11 Q. Do you agree with MichCon’s position that it can impose a "different standard” on
12 Quuicksilver or Terra for transporting and treating than other shippers?
13 A No. MichCon does not have the uniiateral right to impose a “different standard”
14 upon Quicksilver or Terra than that applied {o other transporters on the AEP.
15 MichCon has claimed that it has the right to impose a different standard.

’ . : e crimination] | .
e By Act-O-or-the—Cermmissien’s-orders-retative—to-the—AEP:  MichCon has also

18 alleged that it is requiring the 0.75% standard for all ASAT agreements, which is
i9 not the case. Paxton and Chevron both have a 2% standard in their ASAT
20 agreements and these agreements were amended by MichCon after December
21 1, 2005 in order to add additional receipt point(s}, without changing the 2%
22 standard. Thus, it appears that as recently as January 2008, MichCon was

willing to allow other shippers to maintain their more lenient specification, while

t2
(8]

24 demanding that Quicksilver comply with a much more restrictive one. ~¥hile-
25 MichCon is insisting upon a new and different standard of 0.75%-66Zfor gas on
26 the AEP, MichCon has recently contracted for {ramsptitation of gas for Aurora on
27 the Wet Header and set up g mew receipt point in May 2006, with treating
28 services contracted-t a MichCon DTE &affiliate, with a CO2 specification in
29 excess of 2%. As demonstrated in Exhibits FMM 1, FMM 2 and FMM 3 | this

e new Aurora - nroduchon-—sith— gl O BeGHHGAHOR e X EeE5—0 Dty B
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3 Q. Does this conclude your testimony?
4 A Yes.

5

6
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Rebuttal Testimony Of Frank M. Murray

On Behalf Of
Quicksilver Resources, Inc. and Terra Energy, LTD.

Q.
A.

> 0 >0

o

Please state your name and address for the record.

My name is Frank M. Murray. My business address is One Energy Plaza,
Jackson, Ml 49201.

Are you the same Frank M. Murray who presented direct testimony in this case?
Yes, | am.

What is the purpose of your rebuttal testimony in this case?

The purpose of my rebuttal testimony is to rebut certain aspects of Mr. Persells’
and Mr. Lyle’s testimony.

Mr. Lyle is supporting an Exhibit MGAT-3 (ARL-1) which purports to be the
Capacity Agreement between MichCon and CMS along with Executed
Amendments, whether the provisions of those Executed Amendments expires or
not. Is this an accurate and complete record of the Capacity Agreement and
executed amendments.

No it is not. Mr. Lyle failed to include the Residual Capacity Agreement dated
November 23, 1998 between CMS and MichCon Gathering, which provisions are
expired, but amended the Capacity Agreement. This agreement is attached as
Exhibit FMM-8. The Residual Capacity Agreement treated ASATT gas for
MichCon Gathering at the CMS treating facility to an outlet CO2 specification of
2%.

Mr. Lyle states that MGAT was the sole CMS treating customer at that the time
the Capacity Agreement was executed, Page 2, Line 23. Is there anything
misleading about that statement?

Yes. Although MichCon was the sole customer at the time of execution of the
Capacity Agreement, it was contemplated in the Capacity Agreement that there
would be third party contracts, Capacity Agreement Page 3, Section 2.02 ~and
MichCon appears 10 be atiempting-te-brea € provisions of Section 2.02 of the
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2 partes-other-than-MiehGon
3 Q. Does the Residual Capacity Agreement conflict with the testimony of Mr,
4 Perselis?
5 A Yes. Mr. Persells testified in his direct testimony on Page 13 Lines 9-11 that
6 “This is the same treating service provided under the ASATT agreements, for all
7 gas delivered to the South Chester Facility”. The Residual Capacity Agreement
8 also contradicts Mr, Persells testimony on Page 17, line 3, Page 17, lines 13-14,
9 and Page 18 lines 6-7. MichCon and MichCon Gathering have testified under
10 cross examination in Case No. U-14754, gas is a fungible commodity and
11 MichCon Gathering does not track individual molecules of gas, yet this is what
12 Mr. Persells is now claiming MichCon Gathering is in fact doing.
13 Q. Does Mr. Lyle's testimony accurately poriray the treating services which have
14 been provided to MichCon Gathering by CMS under the Capacity Agreement and
15 executed amendments for ASATT agreements?
16 A No. Mr. Lyle, at Page 10 line 16-20, asserts that the only standard for treating
17 services is based on the Capacity Agreement for treating ASATT gas to a level of
18 0.75% at the treating facility. Based on the terms of the Residual Capacity
16 Agreement, a 2% standard for gas treated by MichCon Gathering under an
20 ASATT is acceptable, thereby making Mr. Lyle’s testimony false. The Residual
21 Capacity Agreement also directly contradicts Mr. Lyle's testimony at Page 11,
22 Lines 21-25. Mr. Lyle's assertion on Page 13, Lines 16-17 that MGAT signed the
23 Capacity Agreement with CMS is also incorrect. Mr. Lyle also makes reference
24 to the 0.75% treating level on Page 15, Line 12-14, Page 19 lines 15-16, Page
25 19, line 25 through Page 20, Line 1, Page 20 lines 5-8, Page 22, Lines 2-4, and
26 Page 22 Lines 23-25.
27— Mr—tyie
28 processing plant owned by an affiliate of MichCc efing on Pages 16 and 17
29 of his testimon s an accurate description of the services which have been

by-the-turt
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A No-itis-rot—Mre-yle-assers-that-thisplant-isonly-usedferout-of-spec00S4Y—
treating services. This plant has historically been used to treat ASATFGas for
MichCon Gathering and deliver the treated gas directly into the”AEP. It is only in
the recent history of the operation of the Turfle-take Piant that it has been
switched to a pre-treating service. Gas-vat ad been treating at the Turtle Lake
Plant for ASATT shippers,.and put directly into the AEP was not treated to a
0.75% standard, #18 only since the Turtle Lake Plant has been switched from a

treating-sérvice provider putting gas into the AEP at CO2 contents in excess of

O 0 N g b W

0.75%, but less than 2% to a strictly pre-treat service that MichCon Gathering is
assertingthe-ASATT-gas-had-always-been-treated-te-a-evel-of- 8- 75% ——r
11 Q. On Page 16, Line 11 through Page 17, Line 20, Mr. Lyle is attempting to explain

i
G

12 ~why directing gas from the Turtle Lake Plant directly into the AEP would not
13 benefit MichCon Gathering’s blending. Is this accurate?

14 A No it is not accurate. Mr. Lyle on Page 17, Line 16-17, contradicts his own
15 testimony and that of Mr, Persells that all gas treated at South Chester, which
16 would include the Turtle Lake Plant since it has a common fence line with the
17 CMS plants is and has been treated to 0.75% by stating “if the Turtle Lake outlet

18 is greater than 0.75%". this-statementreflesis-the-fact that MichCon-has_given .
; ‘ ial-and_discrimi . . I [ N
2g—————Turttle—take-Plant-an—affiiateof MichCorm—vis=srvis €MS=+ If Mr. Lyle were to

21 perform the calculations as required by the Capacity Agreement, as amended,
22 and required the affiliate of MichCon Gathering to perform to the 0.75% standard
23 which Mr. Persells and Mr. Lyle have asserted, there would be a net reduction in
24 the volume of CO2 being transporied on the AEP from South Chester,

25 Q. Please summarize the impact of these apparent misrepresentations of fact by Mr.
26 Persells and Mr. Lyle.

27 A Mr. Persells and Mr. Lyle's inaccurate statements and representations about the
28 treating services provided by CMS and by the affiliate of MichCon Gathering at
29 the Turtle Lake Plant demonstrate their lack of knowledge with respect to the
30 current and historical operations of AEP. MichCon and MichCon Gathering are
31 attempting to give a false representation of their historical actions with regards to
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CO2 content of the gas physically treated and transported on the AEP-
justify their current diseriminatory practice of reguii eatment to a 0.75% CO2

€éments while allowing gas being treated under an ASATT

standard fo
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Mr. Lyle assets on Page 5, lines 1-2, that the Commission Order in Case U-
10547 does not specify that treating gas upstream at a location upstream of a
delivery point to a 2% specification meets the requirements of the Order in Case
No. U-10547. lIs this accurate?

No. The Commission Order in Case No. U-10547 explicitly states 2% or less.
To state the Commission Order in U-10547 as a mathematical equivalent, it
would be less than or equal to 2%. It is unambiguous and simple math that 2
equals 2. Given that 2% is less than or equal to 2%, it is impossible that 2%
does not meet the requirements of the Commission Order.

Mr. Lyle disagrees with your statement that “2% CO2 content is a standard”,
Page 7, line 16. Is this a valid disagreement?

No itis not. Mr. Lyle's testimony contradicts that of the MichCon Gathering's own
witness Mr. Persells, Page 6 line 8, whereby Mr. Persells testifies to the “2%
standard’ (emphasis added), and again at Page 12, line 13, “the 2% standard
at the delivery point”,(emphasis added).

Mr. Lyle has throughout several portions of his testimony asserted that CMS is
not able to provide betiter service to producers than that offered by MichCon
Gathering through an ASATT agreement. s this correct?

No it is not correct. When a curtailment of treating has been required at the CMS
plants for routine maintenance or force majuere, CMS has historically curtailed
interruptible and overrun services first, then prorated firm services based upon
the lesser of MDQ or flowing volume. This is clearly demonstrated on Exhibits
FMM-6 and FMM-7. Furthermore, and more importantly, CMS has a contract
with Dominion which is the subject of Case No. U-14754, which is before the
Commission. As part of the agreement between CMS and Dominion, if CMS
achieves certain levels of firm service obligations, CMS will maintain

operationally redundant capacity, which will benefit all producers. Jhis+edundant-



) ~P——————receive—in-Mr—Rerselle-Exhibit-FER-2.  CMS invested over $700,000 to make

3 improvements to Plant 1 to meet the obligations under the Dominion agreement.
4 Without sufficient firm obligations to meet the requirements specified in the
5 Dominion contract, CMS may remove and sell a treating plant providing the
6 redundant capacity in order to recover its investment.
7 Q. On Page 6, lines 13-25 and Page 7, Lines 1-4, Mr. Lyle talks about the difficulties
8 in maintaining 2% or less at the delivery points. Does this testimony address
9 only the COZ2 content at the delivery points of the AEP?
10 A, No it does not. Mr. Lyle specifically refers to gas entering Kalkaska from the Wet
11 Header, via the Merit Hydrocarbon Plant, owned and operated by an affiliate of
12 MichCon, and the Saginaw Bay Pipeline, which is also owned and operated by
13 an affiliate of MichCon.
14 Q. Referring to Mr. Lyle's testimony at Page 8, lines 16-25 and lines 1-7 on Page 9,
15 is Mr. Lyle providing complete information?
16 A No he is not. Mr. Lyle specifically refers to an interruptible treating agreement
. 17 which MichCon Gathering and CMS have entered into. Mr. Lyle fails to state that
18 service under this agreement was suspended by CMS in the first week of
19 February 2006 due to MichCon Gathering’s failure to pay for the services
20 provided under this agreement.
21 Q. Mr. Lyle states on Page 9, lines 18-19 that “"MGAT has nominated additional
22 services for freating under the Interruptible Agreement, when CMS is able to
23 provide such service.” Mr. Lyle also asserts that MichCon Gathering has
24 sufficient blending capacity. Are these accurate?
25 A No. MichCon Gathering has not nominated any service under this agreement
26 since April 2008, while CMS has had capacity available. Furthermore, CMS had
27 offered to make this a firm service for MichCon Gathering, but MichCon
28 Gathering failed to respond to the offer, Exhibit FMM-9. Additionally, if you refer
29 to the output of the gas chromatograph for the AEP delivery point at the
30 Consumers Energy system at Goose Creek for March 18, 2008, the CO2 content
31 of the AEP at Goose Creek was in excess of 2% (Exhibit FMM-10). Mr. Lyle
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implies in his testimony at Page 8, lines 16-22, that upsets at the delivery points
on the AEP are a result of CMS treating plant operations, this allegation is not
supported by any facts. During the period of time shown on Exhibit FMM-10,
there were upsets or abnormal operations at the CMS plants and CMS was
providing the interruptible treating service for MichCon Gathering, yet MichCon
Gathering exceeded 2% at Goose Creek. Another example of this occurred on
February 18, 2006, Exhibit FMM-11. CMS was freating gas to its contractual
specifications and the CO2 content of the gas on the AEP at Goose Creek was in
excess of 2%. During this time pericd, CMS had restricted the amount of gas
that was entering the treating facility due to high oxygen content of gas being
delivered to CMS by MichCon Gathering under the Capacity Agreement via the
North Chester Pipeline system, which part of the AEP. These examples clearly
show that MichCon does not have sufficient blending capacity.

On Page 15, Lines 4-5, Mr. Lyle states “"MGAT did not choose blending for
production downstream of the treating facilities.” s this accurate?

No. The Commission Order in U-10547 authorized the blending of gas in order
to minimize the infrastructure costs, it did not require blending. MichCon chose
to collect treating revenues for the production downstream of treating facilities
without contracting for sufficient CO2 removal to accommodate such blending
while maintaining 2% or less at the downstream take away points. This was an
economic choice by MichCon in order to maximize revenue while minimizing their
costs.

Are the CMS treating contracts with parties other than MichCon exacerbating the
problems with maintaining 2% or less at the delivery points from the AEP as
asserted by Mr. Lyle on Page 15, Lines 13-14?

No. CMS treats gas to a 2% specification for parties other than MichCon, and

has per the terms of the Residual Capacity Agreement, treated some of the

MichCon gas to a specification of 2%. Jhis-2%-mesets-the-requirementsof 2% or.

2@ S G-GF G EFEE-DY-the-CommissioninU=48547— |t is the choice made by MichCon

30
31

and its affiliate to collect treating fees for production downstream of treating

facilities which is not physically treated that is the cause of MichCon’s problems.



ate of MichCon relied upon the Capacity Agreement between MichCon and
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CMS-to-provide-the-services-witheut-cest:

Would you please expand upon Mr. Lyle’s assertion that MichCon is merely
attempting to revert to the originally approved ASAT agreements requiring 2% or
less at the receipt and delivery points on the AEP, Page 18, Lines 11-13?

Yes. The outlet of the CMS treating facility is a receipt point into the AEP.
Therefore, any party that contracts with CMS for treating services would be
putting gas into the AEP at the contractually specified CO2 content, which is
typically 2% COZ2.

Do you agree with Mr. Lyle’s assertion that treating to a 0.75% standard is
consistent with the treating services provided under ASATT agreements on
Pages 19-207

No. MichCon has testified in Case No. U-10547 that gas is a fungible commodity
and it does not differentiate between gas that is upstream or downstream of a

treating facility. i = empting

shippers for one or both of the following economic reasons:
1) Shippers will have their gas treated to a gpecification of 0.75%, in

ues to the affiliate of MichCon

order to maintain the Wet Header treating
without cost; or

2) Shippe
order to_mairtain the $0.02 per Mcf subsidy gained by MichCon treating gas as
errun with CMS at $0.09 per Mcf while collecting $0.11 per Mcf for a firm

contract with MichCon under an ASATT agreement in

candoafromthnes same AER chinnars
SEePHGE-HoH-LI0 HRE-AE=—SHP PE RS,

Do you agree with Mr. Lyle's assertion on Page 22, line 7 that CMS is

discriminating in its treating services being offered?



. 1 No, CMS is not discriminating. First, CMS offered a similar, but more reliable
2 service 1o Quicksilver, which is to treat its gas to a standard of 2%, the same
3 specification as contained in the ASATT agreement offered by MichCon.
4 Second, the service offered to Quicksilver is similar to the services provided
5 under the Residual Capacity Agreement between MichCon and CMS, a firm
6 service paying a commodity charge of $0.11 per Mcf with an outlet specification
7 of 2% COZ. Third, MichCon currently receives treating to a level of 0.75% CO2
8 because it pays a demand charge, which producers are not typically inclined to
S contract for. This new standard or this supposed “reversion” to the original
10 standard of an ASAT is simply a means by which MichCon is attempting to divert
11 revenue to its affiliate or capture a $0.02 per Mcf margin by selling a firm service
12 under an ASATT backed up by an overrun service purchased from CMS.
43— MNithregards-io-Me-Rersells-testimeny-that--All-deliveries-into-MichGCers-systers
14 must be made in accordance with the gas quality standards set forth in its MPSC
15 Tariff, Section F3.1, Quality. The specific standard for deliverjes is a CO2
16 content of no more than 2%" Page 5, Lines 14-16, does MichCon enforce this
. 17 provision on those shippers from the Merit Hydrocarberf plant referenced by Mr.
18 Lyle in his testimony?
19 No. Shippers on the Wet Header, whith enters the MichCon transmission
20 system from the Merit Hydrocarbefi Plant, have been required to sign treating
21 agreements with an affiliate-6f MichCon before they are allowed to transport gas.
22 The affiliate of Mich€dn simply collects treating revenues from these shippers,
23 but does not provide a physical {reating service. The affiliate of MichCon does
24 not haye treating contracts with any other party capable of removing the reqguisite
25 gdantity of CO2 from the gas either. MichCon knowingly accepts untreated gas
26 from its affiliate in excess of the 2% standard in its tariff, while trying to impose a
e O-+5%standard-on-unaffiliated-companies:
28 Does MichCon turm back any gas streams, which would include the affiliated
29 MichCon pipelines Mr. Lyle talks about in his testimony, that contain more than
30 2% CO2 as alleged by Mr. Persells on Page 9, lines 17-187
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No. As evidenced by Exhibits FMM-1, FMM-3, FMM-10 and FMM-11, MichCon
accepts into the MichCon system, downstream of the AEP, gas in excess of 2%
CO2 content from the AEP, the MichCon affiliated Wet Header and Saginaw Bay
Pipeline systems.

Mr. Persells testifies on Page 12, lines 11-14, that gas will be accepted by
MichCon Gathering for transportation on the AEP if a producer/shipper can
demonstrate a contractual relationship with a treater to physically remove CQO2
so that the 2% standard is not compromised. Is this a complete and accurate
description?

No it is not. First, although Mr. Persells limits his answer to the AEP, MichCon
allows gas to enter the AEP downstream of any physical treatment facilities and

collects treating fees for doing so. --Seeend—Mi

specification of 2%, which by its very terms cannof i compromise the 2%
standard at the delivery points, to utilize i ontract as executed. It is MichCon's

facilities or_gu#ficient contracted CO2 removal capacity, in order to maximize

eveniues for itself and the affiliate of MichCon that compromises the 2% delivery

point-standard-

Mr. Persells states MichCon Gathering is merely attempting to minimize instalied
facilities as originally envisioned by the MPSC, Page 17, Lines 22-23. Is this an
accurate statement?

No. Mr Fogle was correct that the new standard is for the benefit of MichCon.
MichCon Gathering is collecting treating fees for gas downstream of processing
facilities. MichCon Gathering could simply utilize the interruptible treating
agreement referred to by Mr. Lyle in his testimony to ensure gas at the delivery
points meets a 2% or less standard. If MichCon Gathering were to utilize the
revenue received for treating gas which does not have access to physical
treatment facilities, to actually provide for CO2 removal from other gas streams,
no incremental facilities would be required. i, as Mr. Persells states, MichCon

Gathering is simply attempting to avoid the construction of facilities and not

10



STATE OF MICHIGAN

BEFORE THE MICHIGAN PUBLIC SERVICE COMMISSION
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QUICKSILVER RESOURCES, INC. and
TERRA ENERGY, LTD.

Complainants,

VS.
Case No. U-14821
MICHCON GATHERING COMPANY and
MICHIGAN CONSOLIDATED GAS
COMPANY,

Respondents.

MOTION TO STRIKE PREFILED DIRECT TESTIMONY AND REBUTTAL
TESTIMONY OF THAD SHUMWAY
Michigan Consolidated Gas Company (“MichCon”) and MichCon Gathering Company
(“MGAT”) move to strike and exclude from the record the following portions of the prefiled
direct testimony and related exhibits saying:
PREFILED DIRECT TESTIMONY OF THAD SHUMWAY
1. Page 4, line 20 through Page 5, line 9.
. Best Evidence
The identified testimony attempts to have Mr. Shumway describe the contents of
ASATTs. Mr. Shumway’s testimony violates the best evidence rule as ASATTSs are available

and speak for themselves.



2. Page 6, line 7 through Page 7, line 17.

. Lack of Personal Knowledge
. Based on Hearsay
. Speculation

The identified testimony attempts to interject Mr. Shumway’s personal opinions with
respect to testimony of MichCon and MGAT witnesses in Case No. U-14754. Case No. U-
14754 is a separate record, not a part of this case and therefore cannot be fairly used as the
strawman in the complainant’s direct case here. Further, Mr. Shumway’s personal belief is
based on speculation and hearsay because Mr. Shumway does not own, operate nor is he
responsible for the facilities described his testimony. Furthermore, Mr. Shumway has no
personal knowledge as to what MichCon may have been collecting.

3. Page 7, line 18 through Page 8, line 9.

. Lack of Foundation

. Lack of Personal Knowledge

Mr. Shumway’s testimony attempts to interject, as fact, details concerning what MichCon
has done. These are matters about which Mr. Shumway has no personal knowledge. As such is
lacks foundation for admission in this case.

. Irrelevant

Further, the testimony is irrelevant as it does not involve actions with respect to the AEP.
4, Page 9, lines 13-18.

. Best Evidence

The identified testimony is Mr. Shumway’s improper characterization of the contents of a

document. As such, it violates the best evidence rule.



5. Page 9, lines 19-23.

. Lack of Foundation
. Lack of Personal Knowledge
. Based on Hearsay or Speculation

The identified testimony expresses Mr. Shumway’s belief as to MichCon’s actions but
lacks a foundation for its admission. The testimony is based on either hearsay or Mr.
Shumway’s speculation as he lacks personal knowledge as to whether MichCon has entered into
contract with parties other than those he identified above.

6. Page 10, lines 9-10.

. Improper Opinion Testimony

The identified testimony presents Mr. Shumway’s improper legal conclusion as to
whether discrimination and preferences exist. The parties are fully capable of briefing such
questions and the record should not be burdened with such improper testimony.

7. Page 11, line 7 through Page 12, line 12.

The identified testimony presents Mr. Shumway’s opinion as to whether or not MichCon
violated Act 9.

. Improper Opinion Testimony

The identified testimony is improper legal opinion testimony and argument. The parties
are free to brief the matters raised but the record should not be burdened with such improper

testimony.



8. Page 13, lines 3-7 and Page 13, line 16 “unlawful”.
. Improper Opinion Testimony
The identified testimony is improper legal opinion testimony and argument. The parties
are free to brief the matters raised but the record should not be burdened with such improper
testimony.
REBUTTAL TESTIMONY OF THAD SHUMWAY

9. Page 3, lines 15-16.

The identified testimony attempts to interject Mr. Shumway’s improper legal opinion as
to the obligations of MGAT under Act 9.
RELIEF
WHEREFORE, Michigan Consolidated Gas Company and MichCon Gathering
Company respectfully request that the Administrative Law Judge grant this Motion to Strike and

exclude from the record the above identified testimony and related exhibits.
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Opinion and Order required that MichCon operate the AEP in a manner that

maintained carbon dioxide content of gas delivered at downstream Delivery

2
3 Points at or below 2.0%. The March 29, 1995 Opinion and Order required that
4 MichCon not discriminate as between producers for transportation on the AEP.
5 The in-service date of the AEP was November 8, 1995.
6 Q. Have Quicksilver and Terra entered into Antrim Gas and Treating Agreements
7 with MichCon?
& A Yes. MichCon entered into a number of Antrim Gas Treating and Transportation
9 Agreements ("ASATTS") with producers, including Quicksilver, Mercury
10 Exploration Company, Inc. (since purchased by Quicksilver) and Terra. The
11 practice of pipeline operators has been to file with the Commission copies of
12 Transportation Agreements and Transportation and Treating Agreements in
13 compliance with MCLA 483.110 (Section 10 of Act 9 of 1929).
14 Q.  Whatis the difference between an ASAT and an ASATT?
15 A An ASAT is a transportation only agreement. An ASATT is a treating and
16 transportation agreement.
17 Q. Has MichCon filed tariffs with the Commission for the AEP?
18 A. it is my understanding that MichCon has not filed tariffs with the Commission
19 governing transportation and/or treating services for the AEP.
20— Are-you-famiiar-with-the-terms-of-the-ASATTs? =
21 A Yes. Each of the ASATTs required, as a condition ransportation service,
22 that the producer execute a ion of reserves, committing those reserves to
23 r the term of the contract. Each of the ASATTs provided for both

. . : . s I cesT !
4
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carbon dioxide content of the Antrim gas would be 2.0% or less at
downstream Delivery Paints on the AEP.

Do the ASATTs limit the CO; content of the that ¢an be delivered to the
AEP?

Yes, the quality provisieri of the ASATT agreements says “at any Receipt Point

10

13

12

13

14

15

16

17

18

19
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Where those quality provisions ever aménded?

Yes, there were amendments made to some ASATT agreements whereby the
Quality Provisions were changed from 25 mole percent to 35 mole percent for the
carbon dioxide content of shipper's gas at recent points. Also, revisions were
made so that the 14 mole percent was “as determined through the use of
MichCon Gathering’s TIPS (The Intelligent Pipeline System) allocation program

at the Receipt Points and/or at the outlet of the pre-treatment facilities.” . .

Were these amendments done without the consent of the Shippers?

" No, the Shippers were involved with the changes and requirements to either

amend the ASAT. ASATT or provide additional means to treat the shipper’s
aggregate Receipt Point Gas. Also the MPSC Gas Division had oversight and
involvement during the process to acquire additional treating facilities necessary
to meet the Quality specifications in the ASATT and ASAT agreements.

At any time during the period when additional COz removal treating facilities were

necessary to treat Receipt Point Gas in excess of 14% did MichCon claim it had
5




1 the unilateral right to amend the Quality specifications of the ASATT and ASAT

2 agreemenis?

3 Al No. MichCon did claim it could reguire additional treating at the expense of

4 | Producers because the Producers were not within the Quality specifications of

5 the ASATT and ASAT agreements. But MichCon did not take the position that it
6 had the right to unilaterally alter such guality provisions.
Gl Ao vou familiarwith-the-testirmeny-of-Mr—tedd-E-Rerselis-and-Mr—Arthy

8 Raymoﬁd Lyle Hl for MPSC case U-147547

9 A Yes, both Mr. Persells and Mr. Lyle provided testimony about the compglicated
10 and delicate nature of balancing the blending of unprocessed apttim gas with that
11 of antrim gas after the removal of CO; and manaéing the GO, levels to be at 2%
12 or less at the Delivery Points on the AEP. | believe thdt characterization has been
i3 greatly exaggerated and MichCon has failed todisclose the actions it has

14 employed over the past 6 years that have aused MichCon to be in a situation

15 whereby it must now try to restrict the’producers receipt point gas qualities.

16 Q. Can you explain that belief furipér?

17 A Yes, MichCon, or its affiliafes, own the Vienna Treating facility wﬁich removes

18 CO; from Antrim gag’and then directs that “clean” pipeline quality gas back into
19 an unprocessed high CO; commingled gas stream to blend the high CO; gas

20 down to glevel sufficient to avoid an “Out-of-Spec” service fee pursuant to a

21 tregting agreement between Michigan Consoclidated Gas Company and CMS

22 Antrim Gas (*CMS"). This is similar in nature to fees paid by Quicksilver and

23 Terra to Wilderness Chester for gas with an aggregate COZ content in excess of

. L34 4.0 (Wi Tal 2t el n WY Ll ke oo i i
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2ck Plant site-which o-treats-Antrim-Gas-down.to pineline Quali ot
2 the gas is delivered back into an unprocessed high CO; commingied gas streém

as a means to avoid the same "Out-of-Spec” service fee. If MichCon ugéd these

(8]

4 ‘clean gas streams” as a means to biend gas at the Delivery Pojafs it might not
5 be such a challenge to manage the Delivery Point CO, coptént levels on the
6 AEP.

7 Q. But wouldn’'t MichCon have to pay a charge to,€MS?

g A That may be true, but since 1999, MichCeh has been collecting an “Out-of-Spec”

9 fee from shippers (dedicated to MiefiCon for Out-of Spec service) that have
10 delivered their gas to the AEP; and such fees were intended to offset the
11 amendment to the Quality provisions of the ASATT agreements. If the charges of
12 CMS exceed thgs€ charged and collected by MichCon, that is a result of
13 Michcon's g€tions, not the Shippers on the AEP. It is not appropriate, however,
14 for MichCon to require Producers not affected by the contractual relationship of
15 ichCon and CMS to submit gas of lower CO; freatment levels just to offset
16 Michcon'’s failure to have the capacity to biend gas streams at the Delivery
+7 Point{s}

8Dl S-therg-anything-eise-that MichGCen-has-dene-that-has-put-the-Quel

19 specifications of the gas at risk at the Delivery Points?

20 A Yes, MichCon has allowed Antrim Gas (containing-aCO, content greater than
21 2%) west of Kalkaska into the Wet+Jeader pipeline system with the intent of

22 blending this high-€0, gas with iower CO; content gas from either the AEP or
23 other pipeline systems. MichCon collected a treating fee from the producers for
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gas to the Saginaw Bay Pipeline for blending at Kalkaska~#l of these blending

arrangements have diminished Michcen's blending capacity on the AEP and they

have all been done at the sole dirgetion of MichCon. The shippers on the AEP

have no control over thephysical flow or delivery of gas and now that MichCon

has “changed’its policy” and is requiring a lower CO; content standard at the

etitlet of the treating piants the AEP Shippers are penalized for Michcon's lack of
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What is the relationship of MichCon to CMS Antrim Gas, LLC ("CMS”) on the
AEP?

MichCon has entered into a treating agreement with CMS for carbon dioxide
removal on the AEP. CMS owns and operates carbon dioxide removal plants
that are interconnected with the AEP and other‘pipeiines. Quicksilver and Terra
have entered into ASATTs with MichCon under which MichCon treats gas for
CO;removal on the AEP under the treating agreement between MichCon and
CMS and Quicksilver and Terra have entered intc treating agreements directly
with CMS under which CMS treats gas for CO2 removal on the AEP.

Is that the only way gas is ireated for CO; Removal on the AEP?

No, MichCon owns and operates a CO; Removai facility in the general area of
the CMS piant sites, which is known as the Turtle Lake facility, and the
Wilderness-Chester Limited Partnership also owns and operates a CO, removal

facility in the general area of the CMS Plant site, which is known as the



1 Wilderness-Chester plant. These plants also remove Co2 from the commingled

2 gas stream on the AEP.

3 Q. Has MichCon entered into ASATTs with other producers?

4 A, | Yes. MichCon has entered into a number of other ASATT agreements with

5 Antrim producers other than Quicksiiver and Terra, including Wolverine Gas and
6 Oil Company (now Dominion Midwest Energy) and Dominion Reserves, Inc., all
7 with substantially similar terms.

g Q. Has Quicksilver or Terra entered into any Antrim Gas_Transportation Agreements
9 with MichCon?

10 A Yes. On January 1, 1998, Mercury Exploration Company, Inc. (predecessor to

11 Quicksilver) entered into a contract (entitled Antrim Gas Transportation

12 Agreement) with MichCon for transportation services on the AEP ("January 1,

1998 ASAT"). «

plnn’r v
20 A Yes. | believe that MichCon has entered into the sametypeTontracts with DTE
21 Gas & Oil Co., HRF ExplorationandProduction, J-5 Inc., Jordan Development
22 Co., Merit-Ermergy Co., NuEnergy Operating Co., Paxton Resources, Inc. and
23 YWard-ake E"'lci'gy

24 Q. Why is it significant that MichCon has ASAT coniracts with other Producers?
9
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Because MichCon allows these other Producers to deliver gas to the AEP with a
requirement that the CO. will not exceed two mole percent (2%) at the outlet of
the processing plant, yet it does not allow Quicksitver/Terra the same opportunity
for its gas from three properties also on the AEP. As mentioned later in this
testimony, Quicksilver sought to add the Bagley East, Bagley Livingston and
Bagley 15 NW to its ASAT Agreement. These properties, which have been
producing for years were being transported and treated by a different pipeline

and CO2 treating facility that was shut-down. MichCon would not aliow for the

properties to be added to our existing ASAT Agreement. Fhis-amotnts-to——

Has the ASAT between MichCon and Quicksilver been amended?

Yes, it has been amended a few times either to add Receipt Points or for an
Oxygen Quality provision amendment. Most recently on October 26, 2005 New
Receipt Points were added to the Agreement. (See Exhibit TRS-5).

What has happened recently between MichCon and Terra and Quicksiiver
relative to the ASAT?

On or about February 14, 2006, Quicksilver requested to add certain Receipt
Points (the before mentioned Bagley East, Bagley Livingston, and Bagley 15
NW) to its January 1, 1998 ASAT agreement with MichCon. MichCon would not
authorize such additions unless Quicksilver provided evidence of a treating
agreement sufficient fo treat the CO; content of the subject properties down to
.75%. MichCon stated that the reason for the requirement was a “new policy”
and it had the legal right to impose such a requirement. As an aliernative to

Quicksilver, however, MichCon indicated that Quicksilver could enter into an
10
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ASATT (Treating and Transportation Agreement) with MichCon, which would not

contain such a requirement.

Was this described by MichCon as a “New Policy™?

Yes, Mr. Todd Persells said it was in fact a néw policy and when questioned as
to it being discriminatory he said that Michcon’s legal council had determined that
they had the legal right to impose such a requirement.

AMETIaY=tda¥at il alaliale hAich ata [T =YallA
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Yes, MichCon has violated MCLA 483.110 {Section 10 of Public Act 9 of 1929

by altering the terms and conditions of service for transportation services/6n the
AEP (MPSC U-10547) without Commission approval. The demangfor a lower
carbon dioxide content standard is contrary to the provisions gt the Commission’s
March 29, 1995 Opinion and Order, and constitutes iliegél preference, in violation
of MCLA 483.106 (Section 6 of Public Act of 1929, y imposing terms different
and more onerous on Quicksilver than are ipfposed on other producers. MichCon
has violated MCLA 483.104 (Section 4-0f Public Act 9 of 1929) by discriminating
against Quicksilver and Terra byAransporting gas of certain producers with a
requirement that CO; be treated down o a 2% CO; level, while at the same time
prohibiting Quicksilver'and Terra from transporting their additional gas on the
same terms dugto a purported “new policy” whereby gas must be treated down
to a level of .75%.

What about MichCon.’s offer to transport and treat the gas under the terms of an
ASATT agreement?

| believe MichCon has also violated MCLA 483.104 and MCLA 483.106 {Sections
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which requires that a¥*any Receipt Point, the carbon dioxide content of Gas may

not exceed twd mole percent (2%) unless Shipper can demonstrate that it has

dowrstream processing satisfactory to MichCon Gathering which provide that the

carbon dioxide content of the gas will not exceed two mole percent (2%} at the

15

16

17

18

19

20

outlet of the processing-plant-

What, if any damages, will Quicksilver and Terra suffer as a result of Michcon'’s
actions?

Quicksilver and Terra will suffer from higher costs to meet the treating
requirements to transport gas on the AEP pipeline system if MichCon is able to
unilaterally alter the terms and conditions of the service of the AEP without
Commission approval. Quicksilver and Terra will not be able to predict or plan
for future requirements or restrictions if MichCon can unilaterally dictate “policy
changes” to the terms and conditions of service on the AEP without first obtaining
Commission approval. The AEP is a monopoly system, regulated by the MPSC,
buiit for the purpose of transporting gas of certain guality restrictions to Delivery
Points where it can be sold or transported ic other pipelines or markets. If

MichCon can act in a unilateral fashion to amend, alter or adjust the terms of
12
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service in a fashion that directly affects Quicksilver and Terra’s operations, either
in the present situation or future events, Quicksilver's investments are subject to
the potential of unfair business practices. -Seetien-18-of Publie# 8 Sy
that a common carrier may alter or amend its condition_serviCe by application to
and approval by the commissigp.H on has acted in a manner that
circumvemts-stch process by claiming a unilateral right to alter the quality
provistons-ethe-ASAT-agreemen . Quicksilver and Terra are damaged by the
preference given to MichCoh transportation and treating services which limits the
access Quicksilver and Terra have to more reliable service from other CO»
treaters on the AEP system. There have been several occasions when MichCon
has curtailed CO; treating capacity and other CO; treater(s) on the AEP system
have not curtailed treating capacity. Michcon’s “new policy” restricts access to
the more reliable CO; treating service. Quicksilver and Terra have incurred, and
will continue to incur, additional expenses to transport gas on the AEP as a result
of Michcon’s “new policy”. Quicksilver and Terra are and will continue to suffer
damages as a result of Michcon's-urlawful-actions. Michcon's unilateral actions
in attempting to impose a 0.75% carbon dioxide removal standard on Quicksilver
and Terra has caused Quicksilver and Terra to incur additional and higher
charges for treatment than Quicksilver and Terra would incur under the
conditions of service established for the AEP under Case No. U-10547.

What are you asking the Michigan Public Service Commission to do?

Determine that MichCon may not condition future transportation services on the
AEP to require that Quicksilver and Terra either sign a treating agreement with

MichCon, or reduce the carbon dioxide content of Quicksilver's and Terra's gas
13
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ASATT agreements has caused MGAT to attempt to change its conditions of
service on the AEP without the approval of the Shippers or the Michigan Public
Service Commission. Mr. Lyle’s statement that it was “the original intent of the
contracts on the AEP. If a producer wants to supply its own treating agreements,
it needs to make them at the same level provided to MGAT at the CMS plant. . .”
was certainly not the original intent of the Shippers on the AEP. Furthermore, to
claim as Mr. Lyle has that “an ASATT agreement asks MGAT to treat on the
shippers’ behalf and MGAT receives treating to a level of .75% at the CMS plant.
The requirement is inherently contained in the ASATT based on service provided
under the Capacity Agreement” imposes similar conditions on the shippers is
unfounded. The ASATT shippers were not a party to the Capacity Agreement nor
were they aware of the Quality Provisions contained therein. MGAT's attempt to
now require the different quality provisions is nothing more that MGAT’s failure o

properly manage its system, given the level of obligations to existing ASATT

parties, ~and-

~H—————under-theprovisiomof-Act-9- MGAT's claim that the order in Case No. U-10547
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allowing them to blend gas to meet the quality specifications at the Delivery Point
gives them the authority to alter the quality specifications on the shippers on the
AEP is unsupported by the language of Case No. U-10547. Pages 40 thru 50 of
the order for Case No. U-10547 discusses the location of CO2 treating facilities
and blending of gas to optimize CO2 processing operations. Nowhere does it
reflect the authority sought by MGAT or granted by the commission to lower the
quality specifications on the producers in order for MGAT to achieve its delivery

point obligations. Also, MGAT is now taking the position that it may use the AEP
3
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PROOF OF SERVICE

Lori Smith, being first duly sworn, deposes and says that on July 12, 2006, Michigan
Consolidated Gas Company’s and MichCon Gathering Company’s Motion to Strike Prefiled
Direct Testimony and Rebuttal Testimony of Gregory A. Fogle, Motion to Strike Prefiled Direct
Testimony and Rebuttal Testimony of Frank M. Murray and Motion to Strike Prefiled Direct
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. . Digitally signed by Lori Smith
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Lori Smith
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Date: 2006.07.12 14:37:37 -04'00'
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My commission expires: 02/20/07
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