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STATE OF MICHIGAN 
 

BEFORE THE MICHIGAN PUBLIC SERVICE COMMISSION 
 

In the matter of the application of   ) 
CONSUMERS ENERGY COMPANY  ) 
for approval of long term power purchase  )   Case No. U-14892  
arrangements      ) 
____________________________________) 
 

APPLICATION 
 

NOW COMES Consumers Energy Company (“Consumers Energy” or the 

“Company”) and, pursuant to MCL 460.6a(1), MCL 460.6j(13) and other applicable law, hereby 

requests the Michigan Public Service Commission (the “Commission”) to grant approval of the 

long-term power purchase arrangements attached hereto and described more fully herein, stating 

as follows: 

1. Consumers Energy is a public utility engaged in, among other things, the 

generation, purchase, distribution and sale of electricity to retail customers in the State of 

Michigan.  Consumers Energy is subject to the jurisdiction of the Commission pursuant to 

1909 PA 106, as amended, MCL 4.551 et seq; 1919 PA 419, as amended, MCL 460.51 et seq; 

1939 PA 3, as amended, M60CL 460.1 et seq; 1969 PA 306, as amended, MCL 24.201 et seq.  

Consumers Energy is also subject to the regulatory jurisdiction of the Commission pursuant to 

the Commission’s Rules of Practice and Procedure, as amended, 1992 AACS, R 460.17101 

et seq. 

2. In its 2006 PSCR plan proceeding, MPSC Case No. U-14701, Consumers 

Energy indicated that the Company was in the process of acquiring capacity to meet its reserve 

requirements for the summer of 2006, see, 5 TR 299 (testimony of David F. Ronk, Jr.), and for 

future years. 
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3. In acquiring this capacity, the Company has followed the procedure 

approved by the Commission in its April 11, 2000 order in Case No. U-12148 which required the 

use of a standardized Request for Proposal (“RFP”) and further required the Company to seek 

whatever approvals are necessary pursuant to Section 6j of 1982 PA 304, MCL 460.6j, or other 

provisions.  The Commission indicated that, in connection with requests for such approvals, it 

would protect competitively sensitive information from disclosure to the extent a request for 

nondisclosure is appropriate and complies with the law.  See, April 11, 2000 Opinion and Order, 

Case No. U-12148 at 2 et seq. 

4. Since the issuance of the April 11, 2000 order in MPSC Case 

No. U-12148, Consumers Energy has sold its transmission system and has become a participant 

in the electricity marketplace overseen by the Midwest Independent Transmission System 

Operator (“MISO”).  MISO governs the scheduling of transmission service into and out of 

Consumers Energy’s service territory.  Thus, the RFP required that bidders comply with any 

MISO requirement concerning transmission service, see, RFP at ¶ 3.0, or licensing by MISO.  

See, RFP at ¶ 4.11. 

 5. In order to acquire the capacity described in MPSC Case No. U-14701, 

supra and in accordance with the procedures adopted in the U-12148 Order, Consumers Energy 

issued an RFP on October 5, 2005.  Negotiations to acquire a portfolio of summer supplemental 

capacity were recently concluded.  The RFP requested bids for approximately 500MW of 

capacity and energy (and any required firm transmission service from MISO) to be included in 

the summer supplemental capacity portfolio.  The terms of the RFP were for capacity and energy 

to be supplied during the summer months of the years 2006 through 2010 with points of delivery 

at a MISO Commercial Node for Michigan.  The RFP was sent to 47 entities and was posted at 
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the Company’s internet website and negotiations were conducted with interested parties.  A copy 

of the RFP is attached to this Application as Attachment 1. 

6. Consumers Energy received seventeen offers from eight bidders in 

response to the RFP.  The identities of those bidders are set forth on Attachment 2 to this 

Application.  Negotiations proceeded and were successful with respect to two of the bidders.  

Consumers Energy agreed with these two bidders for the purchase of a total of 604 MW for the 

summer of 2006, 924 MW for 2007-2008 and 604 MW for 2009-2010 from existing Michigan 

generation sources.  The contract documents between Consumers Energy and these bidders for 

which the Company is seeking approval are included in Attachment 3 to this Application.  Based 

upon the wide circulation given the RFP, the numerous responses received to the RFP, 

Consumers Energy’s knowledge of the marketplace, and the terms of the power purchase 

agreements that have been negotiated, the Company believes the power supply arrangements set 

forth in Attachment 3 represent reasonable and prudent power supply arrangements. 

7. Attachment 3 has been redacted as to the names of the sellers and the 

pricing terms.  Neither of the sellers is affiliated with Consumers Energy or CMS Energy.  The 

names of the sellers, the executed contracts, a summary of all bids submitted in response to the 

RFP, and the details of the bid rankings will be supplied to the Commission and to its Staff for 

review pursuant to procedures designated by the Commission that are designed to maintain the 

confidential nature of the information.  Consumers Energy believes that public disclosure of this 

type of proprietary business information would impair its ability to conduct successful capacity 

solicitations in what has become a highly competitive wholesale power market and to negotiate 

the most attractive power supply arrangements. 
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8. Consumers Energy has indicated in its 2006 PSCR plan case, 

Case No. U-14701, that it intends to secure resources to meet its net coincident peak load 

through a mixture of owned resources, nonutility generation dispatchable capacity and energy 

contracts, daily spot power supply purchases, customer generation sources, customer load shift 

arrangements and other purchases.  See, MPSC Case No. U-14701, 5 TR 293 et seq.  

Attachment 4 to this Application shows the Company’s projected reserve margins for the periods 

in question.  Consumers Energy believes it is prudent and indeed, desirable to satisfy at least a 

portion of these needs via longer term contracts.  Doing so would reduce the Company’s 

exposure to short term pricing volatility and help ensure the reliability of supply sources. 

9. It was necessary to execute these contracts in advance of Commission 

approval in order to assure continued availability of the capacity.  Because the term of the 

proposed power supply arrangements are for periods in excess of six months, Consumers Energy 

believes that Commission approval pursuant to Section 6j of 1982 PA 304; MCL 460.6j is 

required. 

10. Granting the approvals sought in this Application will not increase rates 

for any customer.  The Company’s 2006 PSCR factor has been set by the Commission pursuant 

to a temporary order in MPSC Case No. U-14701.  See, December 22, 2005 order in MPSC Case 

No. U-14701.  No further proceedings in that case are pending.  In 2007 and future years, the 

notice and hearing requirements applicable to Commission proceedings will apply.  Thus, the 

approvals sought herein can lawfully be granted without the time and expense of notice and 

public hearing. 
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WHEREFORE, Consumers Energy Company respectfully requests the 

Commission to grant the following relief: 

 (A) Grant the approval required by Section 6j of 1982 PA 304, finding that the power 

supply arrangements described in this Application represent reasonable and prudent purchasing 

decisions; 

 (B) Find that confidential treatment of certain business information described in this 

application is appropriate and should be granted to the extent requested in this application; 

 (C) Find that the requested relief can be granted without the time and expense of public 

hearing; and 

 (D) Grant such other and further relief as may be lawful and appropriate. 
 
 

Respectfully submitted, 
 
  CONSUMERS ENERGY COMPANY 
 
 
 
Dated: May 30, 2006      By: ______________________________ 
       William E. Garrity, Senior Vice President 
        Electric and Gas Supply 
 

       
John C. Shea (P36854) 
Attorney for Consumers Energy Company 
One Energy Plaza 
Jackson, Michigan 49201 
(517) 788-2112
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STATE OF MICHIGAN 
 

BEFORE THE MICHIGAN PUBLIC SERVICE COMMISSION 
 

In the matter of the application of   ) 
CONSUMERS ENERGY COMPANY  ) 
for approval of long term power purchase  )   Case No. U-14892  
arrangements      ) 
____________________________________) 
 

VERIFICATION 

STATE OF MICHIGAN ) 
    ) SS 
COUNTY OF JACKSON ) 
 
  William E. Garrity, being first duly sworn, deposes and says that he is 

Senior Vice President, Electric and Gas Supply of Consumers Energy Company; that he 

has executed the foregoing Application for and on behalf of Consumers Energy 

Company; that he has read the foregoing Application and is familiar with the contents 

thereof; that the facts contained therein are true, to the best of his knowledge and belief; 

and that he is duly authorized to execute such Application on behalf of Consumers 

Energy Company. 

 

____________________________________ 
William E. Garrity, Senior Vice President 

Electric and Gas Supply 
 
 

Subscribed and sworn to before me this 30th day of May 2006. 
 
 
            
     _____________________________________ 
      Sammie B. Dalton, Notary Public 
      State of Michigan, County of Jackson 
      My Commission Expires:  01/04/08 
      Acting in the County of Jackson 
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Consumers Energy Company Mark T. Devereaux 
1945 W. Parnall Road Tel:  517 788-1196 
Jackson, MI 49201-8643 Fax: 517 788-1093 

 
 
 
 
October 5, 2005 
 
 
 
 
To Whom It May Concern: 
 
Re:  Request for Proposals 
 
Consumers Energy Company (“Consumers Energy”) is requesting proposals for approximately 
500 MW of capacity and energy supplies for use by Consumers Energy during the summer 
months of the years 2006 through 2010.  This request is expected to supplement Consumers 
Energy’s resources to meet peak and near peak loads during this time period. 
 
All interested respondents are requested to submit a Notice of Intent no later than 5:00 PM 
EDT on October 12, 2005.  Proposals are requested to be submitted no later than 5:00 PM EST 
on November 1, 2005.  Guidelines for the proposals are included in the attached RFP. 
 
We look forward to hearing from you regarding this request. 
 
If you have any questions regarding this proposal, please give me a call at the number listed 
above, or e-mail me at mtdevereaux@cmsenergy.com.    
 
Sincerely, 
 
 
 
Mark T. Devereaux 
Senior Engineer 
Transaction Strategies Department 
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 CONSUMERS ENERGY COMPANY 

 REQUEST FOR PROPOSALS 

 2005 FIVE-YEAR CAPACITY SOLICITATION 

 

1.0 GENERAL GUIDELINES 

1.1 Amount of Electric Energy Solicited 

With this Request For Proposals (“RFP”) Consumers Energy Company 

(hereinafter "Consumers") is soliciting proposals for approximately 500 MW of dispatchable 

capacity and energy to meet peak and near peak loads during an approximately five-year 

period beginning June 1, 2006.  Consumers may award contracts for more or less than 500 

MW depending on the economics of the offers received.  Consumers intends to evaluate 

bidders’ proposals which meet the threshold requirements in this RFP. 

1.2 Transaction Term 

Consumers’ RFP is for proposals with transaction terms that include the 

months of June, July, August and September (the “Summer Period”) during the years 2006 

through 2010.  Consumers will also consider proposals that offer capacity and energy for 

periods in addition to the Summer Period, however, Consumers’ expressed preference is for 

Summer Period proposals. 

1.3 Location 

Except as may be required to satisfy the requirements of Section 1.6 of this 

RFP, there is no restriction on the source location of the capacity and energy to be proposed 

by bidder; however, Consumers will give greater weight to proposals that source the capacity 

and energy from the following locations (in order of preference): (1) that portion of the lower 

peninsula of the State of Michigan that is serviced by the Midwest Independent System 

Operator (“MISO”), (2) the area that conforms with the footprint of MISO, and (3) the area 

external to MISO. 

1.4 Point of Delivery 

Consumers will accept proposals with points of delivery: (1) at a MISO 

Commercial Node in the Michigan Electric Transmission Company’s sub-control area, or (2) 

at the MISO Commercial Node for the Michigan Hub.  In addition, bidders utilizing sources 

outside of the MISO footprint must obtain firm transmission service to the MISO border. 
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1.5 Dispatchability 

Consumers will accept proposals for products or facilities that are 

dispatchable (physically schedulable).  At a minimum, the product or facility proposed must 

be dispatchable on a day-ahead basis; however, Consumers will give greater weight to 

proposals that are intra-day (no more than four-hour notice) dispatchable. 

1.6 Designated Network Resource/Capacity Contract 

Consumers will accept proposals for source facilities that (i) will qualify as a 

Designated Network Resource (“DNR”) for Consumers under Module E of the Open Access 

Transmission and Energy Markets Tariff of MISO and (ii) meet capacity, installed reserve, 

resource adequacy or other similar requirements as established by (a) any regulatory 

agency and/or (b) any electric power reliability organization (e.g., ECAR, NERC), that has 

jurisdiction over Consumers. 

1.7 Derivative/Capital Lease 

Consumers will give greater weight to proposals that would result in contracts 

that (i) would not be considered a derivative or contain an embedded derivative or, if 

considered a derivative, would not contain terms that would preclude the contract from 

meeting the normal business exception for derivatives under FAS 133, and (ii) would not be 

considered a capital lease under EITF01-8.  

1.8 Power Purchase Agreement 

Attachment I of this RFP contains a proposed form of Power Purchase 

Agreement (“PPA”) which consists of an EEI Master Power Purchase and Sale Agreement 

cover sheet and Confirmation.  Limited negotiations of the PPA will be permitted pursuant to 

Section 2.8. 

1.9 Reservation of Rights 

Consumers reserves the right, without qualification, to reject any or all 

proposals and to waive any irregularity in submitted information and to negotiate with any or 

all bidders who respond to this RFP.  There is no guarantee, expressed or implied, that any 

PPA will be executed pursuant to this RFP.  Consumers also reserves the right to evaluate 

all offers received in any manner it elects to employ. 

This RFP shall not, by itself, give any right to any party for any claim against 

Consumers.  By submission of a proposal, the bidder acknowledges that Consumers 

assumes no liability in any fashion with respect to this RFP or any matters related thereto.  

By submission of a proposal, each bidder along with its assignees and successors (if any) 

agrees to be solely responsible for all claims, demands, accounts, damages, costs, losses 
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and expenses of whatsoever kind in law or equity, known or unknown, foreseen or 

unforeseeable, arising from or out of this RFP and/or any subsequent acts relating thereto 

and acknowledges that Consumers assumes no liability in any fashion with respect to this 

RFP. 

1.10 Proposal Preparation Costs 

Consumers will not reimburse the bidder for any costs incurred in the 

preparation or submission of the proposal and/or in subsequent negotiations for a PPA. 

1.11 Consumers' Representative 

Any communications related to this RFP shall be addressed to the office 

shown below. 

  Consumers Energy Company 
  Transaction Strategies Department 
  1945 West Parnall Road 
  Jackson, MI  49201 
  Attn:  Mr. Mark T. Devereaux 
  Senior Engineer 

 
  Phone: (517) 788-1196 
  Fax: (517) 788-5882 
  E-mail: mtdevereaux@cmsenergy.com 

 
1.12 Clarity 

The purpose of these instructions is to establish a single mode and form to be 

followed which will facilitate a uniform and impartial evaluation of each project.  All requested 

information must be provided without exception or alteration.  Additional data presented for 

clarification will be considered at Consumers’ sole discretion in their applicable context.  In 

order to assist Consumers to give proper consideration to all aspects of the project, the 

proposal must explain in detail any provision which may not appear obvious.  Clarity in the 

submitted information is critical.   Non-responsive or non-specific proposals will be 

disqualified. 

1.13 Disclosure 

All proposals submitted in response to this Request for Proposals become the 

property of Consumers upon submittal and will not be returned.  Consumers reserves the 

right to use these proposals to demonstrate to third parties the market conditions that 

prevailed as of the Proposal Deadline specified in Section 2.1.  Such demonstrations may 

result in the disclosure of the terms of the proposals received, however, Consumers shall, to 

the extent practicable, use reasonable efforts to prevent or limit any disclosure that identifies 
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any bidder with a specific proposal.  In the event the terms required to be disclosed can 

reasonably be used to identify the bidder, Consumers shall advise the bidder prior to making 

such disclosure. 

1.14 Multiple Proposals 

A bidder may submit multiple proposals or a single proposal with different 

pricing structures, and/or an alternate point of delivery.  However, multiple proposals must be 

separate and include all documentation and fees on a stand-alone basis.  Proposals with 

different pricing structures and/or an alternate point of delivery will be considered as one 

proposal with multiple options, unless stated otherwise.  If the bidder withdraws one of its 

multiple proposals or one of its multiple options from a single proposal after it has been 

selected by Consumers, then all proposals for that bidder will be eliminated from further 

consideration in this solicitation. 

 

2.0 OVERVIEW OF RFP 

2.1 Timetable 

This RFP reflects a process consisting of the steps which are summarized 

below and which have the following timetable:  

 

Step Timetable 
 
Notice of Intent 

 
October 12, 2005 

 
Questions Deadline 

 
October 12, 2005 

 
Informational Meeting 

 
October 20, 2005 

 
Proposal Deadline 

 
November 1, 2005 

 
Initial Qualification Target 

 
November 8, 2005 

 
Proposal Evaluation Completion 
Target 

 
 November 22, 2005 

 
Contract Negotiation/Execution 
Target 

 
January 10, 2006 

 

2.2 RFP Mailing 

Consumers will mail the RFP packet on or before October 5, 2005.  The 

preparation of a proposal may be started at a time of the bidder’s choosing provided that 
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such preparations are done in accordance with the instructions found in this RFP.  If 

questions arise please contact the Consumers' representative identified in Section 1.11. 

2.3 Notice of Intent Requirement 

A bidder that is interested in responding to this RFP must acknowledge the 

receipt of this RFP and advise Consumers if the bidder will be submitting a proposal by 

completing the Notice of Intent form (Form 1) enclosed with these instructions.  The form 

must be received by Consumers by the Notice of Intent deadline specified in Section 2.1. 

In the Notice of Intent, the bidder must identify:  (1) the full legal name and 

type of business organization (e.g., corporation, partnership, limited partnership) of the entity 

which will, if selected, execute the Power Purchase Agreement with Consumers, (2) all of the 

partners of that entity if it is a general partnership, the general partner(s) if the entity is a 

limited partnership, or the members if a limited liability company, (3) the partner(s) or 

officer(s), as appropriate, who will act as the authorized representatives executing any 

contract resulting from this RFP, and (4) the contact person for the bidder who will have the 

authority to make, and be responsible for making, all decisions regarding the project 

including any negotiations which may result if the project is selected.  

Consumers will communicate only with the contact person identified in the 

Notice of Intent unless and until otherwise notified in writing by the designated authorized 

representative. 

In addition, in the Notice of Intent the bidder will supply information needed by 

Consumers to organize the Informational Meeting discussed in Section 2.4. 

2.4 Informational Meeting 

Consumers will, except as herein otherwise provided, hold an Informational 

Meeting as provided for in Section 2.1.  At the Informational Meeting, Consumers will 

respond to written questions which have been supplied to Consumers by the bidder by 

5:00 PM EDT of the Questions Deadline date set forth in Section 2.1.  Changes, if any, to the 

RFP, timetable and details of the RFP evaluation will be discussed and distributed at the 

meeting.  Consumers will provide a summary of all comments, questions and answers 

discussed at the meeting to all bidders who attend the Informational Meeting or who have 

submitted a Notice of Intent form. 

Bidders will be required to confirm their intent to attend the Informational 

Meeting by completing the information section provided on the Notice of Intent form (see 

Section 2.3).  Such form must include the names and/or number of representatives who plan 

to attend.  Failure to return the Notice of Intent form with such information by the Notice of 
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Intent Deadline set forth in Section 2.1 may result in representatives being precluded from 

attendance due to facility limitations. 

All bidders who have submitted a Notice of Intent form by the Questions 

Deadline will be contacted by email with the appropriate details (i.e. location, time, lodgings) 

relating to the Informational Meeting. 

Bidders are solely responsible for their own reservations and payment of all 

their expenses associated with their attendance at the Informational Meeting. 

Consumers reserves the right to change the date, time and location of this 

Informational Meeting as well as to limit the number of attendees.  Advance notice of such 

changes and limitations will be provided to the contact person of each bidder. 

2.5 Proposal Deadline 

All proposals must be received by Consumers by 5:00 PM EST on November 

1, 2005 and marked "Confidential, Response to Request for Proposal 2005 Five-Year 

Capacity Solicitation.  Deliver to addressee unopened."  Proposals must be hand delivered, 

delivered by courier or transmitted to Consumers by certified or registered mail.  Proposals 

delivered via facsimile or email will not be accepted.  Proposals received after the deadline 

herein provided for will not be accepted. 

Bidders who wish to submit multiple proposals or who desire to offer a single 

proposal with several different pricing structures and/or an alternate point of delivery may do 

so; however, each of the bidder's multiple proposals will require a separate submittal and a 

separate non-refundable evaluation fee, set below, to be eligible for further consideration.  

Single proposals with different pricing structures and/or an alternate point of delivery will be 

considered as one proposal. 

Consumers will open all proposals on the first Business Day following the 

foregoing proposal deadline.   

The proposal must be in the name of the legal entity who will execute any 

contracts with Consumers. 

The bidder must enclose a non-refundable evaluation fee as provided for in 

Section 4.2. 

Without forfeiture of the evaluation fee, the bidder may withdraw its proposal 

prior to the proposal deadline date by providing a written notification to Consumers signed by 

the authorized representative for the bidder as specified in the Notice of Intent form.  In the 

event of such a withdrawal, Consumers will return the bidder’s evaluation fee within 10 
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business days of receipt of bidder’s withdrawal notification.  No refunds of the evaluation fee 

will be made if such a withdrawal is made after the proposal deadline. 

2.6 Initial Qualification 

Consumers will evaluate each proposal to determine whether (1) Threshold 

Requirements and (2) Completeness Requirements have been met. 

Threshold Requirements are minimum standards which must be met to enable 

the proposal to receive further consideration.  A listing of Threshold Requirements is found 

in Section 4. 

Completeness Requirements are used by Consumers to determine whether 

the bidder's proposal (1) is responsive to all of the information requested in this RFP, and 

(2)  includes a marked-up copy of the Power Purchase Agreement clearly identifying any 

proposed modifications (i.e. functionally equivalent language) or a statement that indicates 

acceptance of all terms of the Power Purchase Agreement.   

Proposals which do not meet the Threshold and Completeness Requirements 

will be eliminated from further consideration and the bidder's authorized representative will 

be so notified. 

2.7 Proposal Evaluation 

Proposals which successfully meet the Initial Qualification screening 

described in Section 2.6 will advance to the proposal evaluation phase.  To perform the 

evaluations, Consumers intends to use a production cost model to develop an estimate of 

the total capacity and energy costs of each proposal.  From this estimate of the total capacity 

and energy costs, and with due consideration to the non-price elements of each proposal, 

Consumers will then select the lowest cost bids (or portions thereof) that meet Consumers’ 

capacity needs as described in this RFP.  In the event of a tie where the sum of the 

proposals would exceed the capacity needs described herein, the tied bidders may be asked 

to re-bid the portions of their proposals that would have otherwise been selected absent the 

tie. 

The above evaluation will also include a verification of the bidder’s credit and 

the bidder may be requested to provide an irrevocable letter of credit or a cash deposit to 

secure the bidder’s potential obligation to pay liquidated damages as described in the PPA. 

Consumers may accept one or more offers or may decline to accept any 

offers.  Acceptance of any offers will be made by Consumers in writing.  Such acceptance 

will be in the form of an agreement substantially similar to the attached PPA. 
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2.8 Contract Negotiation/Execution 

Consumers will initiate limited contract negotiations for PPAs with bidders 

whose proposals Consumers has selected pursuant to Subsection 2.7 above.  Limited 

contract negotiations relate to functionally equivalent proposed modifications to provisions 

which may be unique to a proposal and which were identified on the "marked-up" PPA of the 

bidder's submittal.  If the bidder and Consumers cannot agree to acceptable terms within the 

schedule set forth in Section 2.1, Consumers reserves the right to eliminate the bidder from 

further consideration. 

 

3.0 INTERCONNECTION TO TRANSMISSION GRID 

 All bidders whose proposal requires a facility connection to the Midwest Independent 

System Operator (“MISO”) transmission system or Consumers’ distribution system or a 

connection to an adjacent transmission system in a manner that may impact the stability and 

reliability of MISO’s transmission system or Consumers’ distribution system are required to 

request and pay for any necessary studies and system modifications in the manner provided 

by tariff or MISO’s Interconnection Guidelines.  Failure of the bidder to obtain the necessary 

authorization to operate its facilities in conformance with the applicable transmission tariffs 

will not excuse bidder’s performance so long as the applicable transmission provider 

performs the necessary studies and requires the necessary modifications in accordance with 

the appropriate tariffs. 

 

4.0 THRESHOLD REQUIREMENTS 

Threshold Requirements are minimum standards which must be met in order for the 

bidder's proposal to be eligible to continue beyond the Initial Qualifications stage of the 

evaluation process.  Proposals which, in the sole determination of Consumers, do not meet 

all of these conditions will be rejected.  Below is the list of Threshold Requirements for 

Consumers' RFP that the bidder must provide with, or be a part of, its proposal (unless 

submittal is required at a different time as specified below). 

4.1 Notice of Intent 

A Notice of Intent Form must be completed and supplied to Consumers in the 

manner set forth in Section 2.3. 
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4.2 Evaluation Fee 

As part of the proposal, the bidder must enclose a non-refundable evaluation 

fee in the form of a cashiers' check or certified check made payable to Consumers Energy 

Company.  The amount of the fee is $1,000 per proposal. 

4.3 Proposal 

The bidder's proposal must be supplied in the manner and by the deadline 

specified in Section 2.5. 

4.4 Proposal Amount 

Consumers' RFP is for approximately 500 MW of dispatchable capacity and 

energy, with the total amount awarded dependent upon the economics of the offers received. 

 The bidder may propose to fulfill up to the entire amount of this RFP, however, in no event 

shall any proposal be for less than (a) 25 MW, if the source of the capacity and energy is 

located in the Michigan Electric Transmission Company’s sub-control area, or (b) 50 MW, if 

the source of the capacity and energy is located outside Michigan Electric Transmission 

Company’s sub-control area. 

4.5 Milestone Schedule 

 If the source of the capacity and energy under a bidder’s proposal is a new or 

re-powered facility, the bidder will submit a detailed milestone schedule for the design, 

financing, construction and licensing/permitting of the proposed facility including licensing, 

design and engineering phases, start and completion of construction and major intermediate 

milestones, start-up testing and initial synchronization.  Include a discussion of the current 

status of each scheduled item. 

 If the source of the capacity and energy under a bidder’s proposal is an 

existing facility or facilities, the bidder shall respond to this threshold requirement by 

indicating that the source(s) is(are) an existing facility(ies) and by providing the name(s) and 

location(s) of the existing facility(ies) or, if the source is a utility system, by providing the 

name of the utility. 

4.6 Contract Term 

The contract term must include the Summer Periods of the years 2006 

through 2010. 
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4.7 Siting Requirements 

If the source of the capacity and energy under a bidder’s proposal will be a 

new or re-powered facility, the bidder shall prove, by evidence satisfactory to Consumers, a 

level of site control by providing: 

(1)  At a minimum, evidence of ownership, lease rights, or a fully executed 

contract with an option to either purchase the site or lease the site for the contract term.  

Such an option shall not be contingent upon any conditions other than execution of the PPA. 

 The term of such an option shall extend to the latest possible construction start date; and 

 (2)(A) Certification by a consultant who is licensed and knowledgeable in the 

area that the site (1) is of sufficient size to meet the project's need (2) will meet laws, rules or 

regulations governing use of such land for the intended purpose (i.e. zoning) and (3) is not 

an unresolved site of environmental contamination, and (B) Evidence that the bidder has: 

(4) licensing/permitting experience, (5) a level of understanding of the licensing/permitting 

requirements and process applicable to the proposed facility, (6) a complete and feasible 

licensing/permitting plan with a schedule and current status listing of the licensing/permitting 

effort, (7) an understanding of the licensing/permitting risks, issues and constraints and (8) a 

thorough understanding regarding overall by-product and waste management (including 

emissions). 

If the source of the capacity and energy under a bidder’s proposal is an 

existing facility or facilities, the bidder shall respond to this threshold requirement by 

indicating that the source(s) is(are) an existing facility(ies) and by providing the name(s) and 

location(s) of the existing facility(ies) or, if the source is a utility system, by providing the 

name of the utility. 

4.8 Finance Requirements 

If the source of the capacity and energy under a bidder’s proposal will be a 

new or re-powered facility, the bidder must prove that a financial package can be put in 

place, by submitting at least one of the following: 

1. A letter from a nationally recognized financial institution or investment 

source, acceptable to Consumers, that the bidder's project is financeable. 

2. A statement from a certified public accountant or recognized financial 

institution, acceptable to Consumers, that the legal entity that will enter into a PPA with 

Consumers has sufficient equity capability to independently finance the project fully. 
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The bidder may submit a list of financial institutions, investment sources and 

certified public accountants to Consumers’ representative in Section 1.11 for review and 

approval prior to proposal submission. 

If the source of the capacity and energy under a bidder’s proposal is an 

existing facility or facilities, the bidder shall respond to this threshold requirement by 

indicating that the source(s) is(are) an existing facility(ies) and by providing the name(s) and 

location(s) of the existing facility(ies) or, if the source is a utility system, by providing the 

name of the utility. 

4.9 Experience Requirements 

If the source of the capacity and energy under a bidder’s proposal will be a 

new or re-powered facility, the bidder must prove that it has experience in developing the 

proposed facility or that each of its project team members consisting of the architect-

engineer, and contractors for (1) construction, (2) boiler, (3) turbine/generator and 

(4) operation and maintenance, have such experience by proving that it (they) has (have) 

taken an identical role in one or more commercially operating similar facilities.  A "similar 

facility" will mean a project with the same generation technology, fuel and environmental 

control equipment which has been commercially operating for at least two years.  The bidder 

must identify such similar facility and state the specific type of generation technology that the 

proposed project has in common with such facility. 

If the source of the capacity and energy under a bidder’s proposal is an 

existing facility or facilities, the bidder shall respond to this threshold requirement by 

indicating that the source(s) is(are) an existing facility(ies) and by providing the name(s) and 

location(s) of the existing facility(ies) or, if the source is a utility system, by providing the 

name of the utility. 

4.10 Capacity and Energy Purchase Prices 

Bidder will submit a Capacity Purchase Price and Energy Purchase Price offer 

which meets the following rules: 

Capacity Purchase Price 

Bidder will establish a monthly capacity payment rate for the term of the 

contract.  The monthly capacity payment will be equal to the product of the Contract Capacity 

of the project and a Capacity Purchase Price to be established by the bidder.  The Capacity 

Purchase Price may vary throughout the term of the contract.  However, the following 

standards apply: 
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(1) The Capacity Purchase Price for any calendar month must be a 

constant. 

(2) The Capacity Purchase Price must be established and fixed in the bid 

proposal.  Specifically, said price must not be tied to an index or be constructed in such a 

way that the actual price that would be paid under the PPA cannot be determined at the time 

the proposal is evaluated. 

   (3) The Capacity Purchase Price must be set on a $/MW-Month basis. 

(4) The Capacity Purchase Price listed in bidder's pricing proposal must be 

in future-year dollars with no adjustments required to determine the price Consumers will pay 

for each year of the contract term. 

(5) The Capacity Purchase Price must be a delivered cost to the point of 

delivery. 

Energy Purchase Price 

Bidder will submit an Energy Purchase Price offer which meets the following 

rules in accordance with the option selected below.  The Energy Purchase Price must be a 

delivered cost to the point of delivery.  Bidder will establish the Energy Purchase Price which 

Consumers will pay for energy scheduled and delivered to the point of delivery.  The energy 

payment for a calendar month is equal to the hourly product of the Energy Purchase Price 

and the amount of energy scheduled and delivered, plus the start-up price times the number 

of starts during the month (if applicable). 

Option A 

Under this option, the Energy Purchase Price consists of a Fuel 

Compensation Price, a Variable Operation and Maintenance Compensation Price and a 

Heat Rate.  The Energy Purchase Price will be determined by the following equation:   

 

EPP = FCP x HR + VOMCP x HR 

 
Where: 

EPP = Energy Purchase Price ($/MWh) 

FCP = Fuel Compensation Price ($/MMBtu) which is equal to the 
midpoint of the common range for the Consumers Energy 
city-gate as published by Platts’ Gas Daily in the Daily Price 
Survey (or its successor or substitute publication) plus or 
minus a percentage of this price to be specified by bidder. 

 HR = Heat Rate (MMBtu/MWh) 
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VOMCP = Variable Operation and Maintenance Compensation Price 
($/MMBtu) 

 

Note:  MMBtu = Million Btus 

Bidder will establish a heat rate to be effective for the term of the contract.  

The heat rate should be determined at the higher heating values of the applicable facility. 

Bidder will submit a Variable Operation and Maintenance Compensation Price 

(“VOMCP”).  If the VOMCP is to be escalated, the bidder has the freedom to select the base 

value which shall be effective June 1, 2005; however, the price must be in the units of 

$/MMBtu. 

The Variable Operation and Maintenance Price may be escalated from its 

base value on June 1, 2005, effective each following June 1, by the year to year value for the 

month of January of the Consumer Price Index - Urban Wage Earners and Clerical Workers. 

 The escalated value will be applied to energy delivered under the PPA. 

Option B 

This option is the same as Option A except that the Fuel Compensation Price 

is to be specified by bidder in accordance with the rules below. 

Bidder will submit a base value for the Fuel Compensation Price to be 

effective as of June 1, 2005.  Bidder has the freedom to select the base value; however, the 

price must be in the units of $/MMBtu. 

Bidder will select an index to determine the monthly or annual value of the 

Fuel Compensation Price from its base value on June 1, 2005 to the start date of the 

contract term of June 1, 2006 and for each succeeding month or year. 

Option C 

Under this option, bidder will propose an Energy Purchase Price that may vary 

throughout the term of the contract.  However, the following standards apply: 

(1) The Energy Purchase Price may change only on the first day of a 

calendar month following the commencement date of the term. 

(2) The Energy Purchase Price must be established and fixed in the bid 

proposal.  Specifically, said price must not be tied to an index or be constructed in such a 

way that the actual price that would be paid under the PPA cannot be determined at the time 

the proposal is evaluated. 

   (3) The Energy Purchase Price must be set on a $/MWh basis. 
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(4) The Energy Purchase Price listed in bidder's pricing proposal must be 

in future-year dollars with no adjustments required to determine the price Consumers will pay 

for each year of the contract term. 

Start-Up Price 

The bidder shall specify the start-up price, if any, for cold starts and hot starts. 

4.11 MISO Registered Source 

Unless the source is external to MISO, the source of the capacity and energy 

must be registered with MISO.  

4.12 Dispatch Characteristics 

While the following dispatch characteristics are normally associated with 

individual generating units, utility system proposals must submit the following information 

even if it means, for example, that cycling operations are unlimited or that cold start time is 

equal to zero hours.  At a minimum, the dispatch characteristics under the PPA must include 

dispatchability on a day-ahead basis.  Consumers will give greater weight to proposals that 

are intra-day (no more than four-hour notice) dispatchable. 

Cycling Operation 

Cycling operation is a dispatching characteristic which defines the frequency 

in which Consumers will be able to direct the bidder to deliver electric capacity and energy to 

Consumers.  The bidder shall declare the maximum number of cycling operations per day 

that would be permitted under the PPA. 

Cold Start 

Cold start is a dispatching characteristic which refers to the length of time 

required by a generating unit to achieve full-load from a condition where the generating unit 

is off-line and has cooled sufficiently to be off turning gear.  In general, it indicates the 

longest reasonable time required to bring a generating unit to full-load from off-line in 

response to a dispatch order.  Consumers will consider a cold start to exist if generation has 

been interrupted for more than 24 hours.  The bidder shall declare a cold start time that 

would apply under the PPA. 

Hot Start 

Hot start is a dispatching characteristic which refers to the length of time 

required by a generating unit to achieve full-load from a condition where the generating unit 

is off-line and the turbine is off-line but is still on turning gear.  In general, it indicates the 

shortest reasonable time needed to bring a generating unit to full-load from off-line in 

response to a dispatch order.  Consumers will consider a hot start to exist if generation has 
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been interrupted for less than 24 hours.  The bidder shall declare a hot start time that would 

apply under the PPA. 

Minimum Load Level 

Minimum load level is a dispatching characteristic which refers to the lowest 

electric energy output at which the generating equipment can operate in a continuous and 

stable manner without adverse degradation of such equipment.  When a dispatch order 

commits the facility to be synchronized, the minimum load level equals the lowest electric 

energy output which Consumers may request of the facility.  The bidder shall declare a 

minimum load level that would apply under the PPA. 

Ramp-up and Ramp-down Rates 

Ramp-up rate is a dispatch characteristic that refers to the speed at which a 

generating unit will increase electric output from its minimum load level to its full-load level.  

Ramp-down rate is a dispatch characteristic that refers to the speed at which a generating 

unit will decrease electric output from its full-load level to its minimum load level.  The bidder 

shall declare any ramp rate limitations that would apply under the PPA. 

Minimum Up-time 

Minimum up-time is the minimum length of time required after the 

synchronization of a generating unit to the transmission system or distribution system of the 

applicable transmission provider before Consumers may issue a dispatch order to take the 

unit off-line.  The bidder shall declare a minimum up-time that would apply under the PPA. 

4.13 Fuel Plan 

If the capacity and energy proposed by bidder is not a System Firm product 

(as defined in the PPA), then the requirements of this Section 4.13 apply. 

The bidder will submit evidence and prove that there is an undedicated supply 

of fuel suitable for the facility which can be economically transported to meet its fuel needs. 

The bidder will submit a fuel plan to achieve the fuel supply requirements of 

the project and the degree to which such plan has been implemented.  Such information will 

include the bidder's experience in the acquisition of fuel reserves and the strategy to obtain 

and maintain the supply, transportation and inventory of such fuel. 

4.14 Credit 

 To evaluate bidder’s credit, bidder shall submit for the principal parties of the 

legal entity that would enter into the PPA with Consumers: 

1. If principal party is a publicly traded corporation  

a. Past two (2) years of 10K  
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b. The most recent 10Q 
c. Any 8K since last 10Q 
d. Proxy statement 

2. If principal party is not a publicly traded corporation  

a. Past two (2) years of audited financial statements 

4.15 Interconnection 

If the capacity and energy under a bidder’s proposal is to be supplied from a 

new facility(ies), the bidder must indicate the current status of the interconnection(s) of their 

facility(ies) to the grid of the applicable transmission provider.  If the applicable 

interconnection study(ies) have/has been completed, the bidder must submit a copy of the 

notification from the transmission provider that the study has been completed along with a 

copy of the applicable study.  If the interconnection has been completed and is ready to be 

energized to the grid, bidder shall provide written documentation confirming such readiness.  

4.16 Proposal Authority 

Bidders must complete and sign the Proposal Authority Form (Form 2) 

attached to this RFP. 

4.17 Completeness 

Bidders must complete the Completeness Requirements Form (Form 3) 

attached to this RFP. 

 

5.0 POWER PURCHASE AGREEMENT 

Consumers has supplied a copy of its proposed form of dispatchable PPA for this 

RFP (See Attachment I).  The PPA should be reviewed and marked up with any functionally 

equivalent language which the bidder may propose at the bidder’s own risk.  A copy 

(hardcopy or electronic file) of the marked-up PPA or a statement accepting all contract 

terms must be attached to the proposal. 
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FORM 1 

(Page 1 of 2) 

  

 NOTICE OF INTENT 

 2005 Solicitation  

 Request for Proposal 

 

The undersigned has received the above-captioned RFP on ____________, 

2005.  We have reviewed the RFP and are considering providing a proposal. 

 
Further, we understand that our proposal will be due no later than 5:00 PM EDT 

on November 1, 2005.  

 
Facility Name (if applicable): _______________________________________ 

Facility Location (if applicable): ___________________________________ 

Point of Delivery: _______________________________ 

New or Existing Facility: ____________________________ 

System Power: ___________________________________ (Yes/No) 

Generating Technology: ______________________________ 

Fuel (if applicable): 

     Primary: _______________________________________ 

     Secondary: _____________________________________ 

Expected Net Demonstrated Capability (MW):      

Capacity Offered Under this RFP (MW):      

Synchronous Machine:    (Yes/No) 

Legal Entity:   

     Name:  _________________________________________ 

     Business Organization: _________________________ 

       (Corporation, Partnership, Etc) 

Principals of Legal Entity: 

     1) _____________________________________________ 

     2) ______________________________________________ 

     3) ______________________________________________ 

     4) ______________________________________________ 
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FORM 1 

(Page 2 of 2) 

 

Contact Person for Project: 

     Company Name: ___________________________________ 

     Contact Person: _________________________________ 

     Title/Position: _________________________________ 

     Courier Address:   ______________________________ 

                         _____________________________ 

     Mailing Address: ________________________________ 

                      ________________________________ 

     Telephone: ______________________________________ 

     Fax: ____________________________________________ 

     Email: __________________________________________ 

 

The following representatives will be attending the Informational Meeting on the 

date set forth in Section 2.1 (name and title): 

      1) ________________________________________ 

      2) ________________________________________ 

      3) ________________________________________ 

      4) ________________________________________ 

 

Form Completed By: ___________________________ 

Signature: ________________________________ 

Title: ____________________________________ 

Phone: ________________ 
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 FORM 2 

 PROPOSAL AUTHORITY FORM 

(Page 1 of 2) 

The authorized representative for the entity who will execute the PPA must complete 

and sign this Form 2. 

         RESPONSE    

YES NO  

1. Notice of Intent FORM 1 was submitted.  ____ ____ 

  

2. The appropriate Evaluation Fee has been enclosed. ____ ____ 

 

3. Milestone dates have been established for a new or 

 repowered  facility.   ____ ____ 

 

4. The bidder's proposal for electric capability is within the 

limits specified in Section 4.4.   ____ ____ 

 

5. A marked up version of the form of Power Purchase Agreement 

 which contains any proposed functionally equivalent alternatives  

 to such contract is attached to this proposal.   ____ ____ 
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FORM 2 

(Page 2 of 2) 

 

 7. Bidder certifies that: 

a. The foregoing responses are true and accurately reflect the bidder's offer.  The 

bidder herein agrees to be bound by the information and responses above and will comply or 

will be eliminated by Consumers from further consideration in this evaluation. 

b. If selected, the bidder will execute a Power Purchase Agreement that conforms 

to the foregoing information and responses. 

c. The information submitted is in the legal name of the entity which will be bound 

by any resulting contract.   

d. The bidder's proposal is firm and will remain in effect for 180 days from the 

date of the proposal deadline set forth in Section 2.1. 

e. The bidder understands the disclosure requirements set forth in Section 1.13 

and accepts such requirements. 

f. The bidder agrees to be bound by the representations, terms, and conditions 

contained in the RFP, except as specifically noted in writing. 

 

     

 Name of legal entity that will sign PPA 

     

Signature Authorized Representative 

     

Title 

     

Date 
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 FORM 3  

 COMPLETENESS REQUIREMENTS FORM 

 

Please indicate in this form that the proposal has addressed and contains the 

appropriate forms and other information. 

    RESPONSE    

YES NO  

The bidder must submit the following documents: 

1.  Notice of Intent (Section 4.1, Form 1)  ____ ____ 

2.  Evaluation Fee (Section 4.2)   ____ ____ 

3.  Proposal (Section 4.3)   ____ ____ 

4.  Project Size (Section 4.4)   ____ ____ 

5.  Milestone Schedule (Section 4.5)   ____ ____ 

6.  Contract Term (Section 4.6)   ____ ____ 

7.  Siting Requirements (Section 4.7)   ____ ____ 

8.  Finance Requirements (Section 4.8)  ____ ____ 

9.  Experience Requirements (Section 4.9)  ____ ____ 

10. Capacity and Energy Price (Section 4.10)  ____ ____ 

11. MISO Registered Source (Section 4.11)  ____ ____ 

12. Dispatch Characteristics (Section 4.12)  ____ ____ 

13. Fuel Plan (Section 4.13)   ____ ____ 

14. Credit (Section 4.14)    ____ ____ 

15. Interconnection (Section 4.15)   ____ ____ 

16. Proposal Authority (Section 4.16, Form 2)  ____ ____ 

17. Marked-Up Power Purchase Agreement (Section 5.0) ____ ____ 
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MASTER POWER PURCHASE AND SALE AGREEMENT 
CONFIRMATION 

This Confirmation shall confirm the Transaction agreed to on ________________ 
between Consumers Energy Company (“Party A”) and 
________________________________ (“Party B”) regarding the sale/purchase of the 
Product under the terms and conditions as follows: 

All terms with initial capitalization not defined in the Master Agreement or this 
Confirmation shall have the meaning specified by the Open Access Transmission and 
Energy Markets Tariff of the Midwest Independent System Operator (“MISO”) or any 
successor thereto and subdivisions thereof. 

Seller:  ______________________________ 

Buyer:  Consumers Energy Company 

Product:   

[X] Firm (LD) 

OR 

[X] System Firm  

(Specify System:  ) 
OR 

[X] Unit Firm 

(Specify Unit(s):   

Contract Quantity:  _______ MW. 

Minimum Capacity:  _______ MW. 

Delivery Point:  A MISO Commercial Node in the Michigan Electric Transmission 
Company’s sub-control area, OR (2) at the MISO Commercial Node for the Michigan 
Hub. [SELECT ONE] 

Contract Price:  The prices specified in Attachment A and Attachment B which are 
attached hereto. 

Term: June 1, 2006 through September 30, 2006. 

 June 1, 2007 through September 30, 2007 

 June 1, 2008 through September 30, 2008 

 June 1, 2009 through September 30, 2009 

 June 1, 2010, through September 30, 2010 

Special Conditions:  The terms and conditions specified in Attachment C which is 
attached hereto.
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Confirmation Letter 
Page  2 
 
 
 

 

 
This Confirmation is being provided pursuant to and in accordance with the 

Master Power Purchase and Sale Agreement dated __________________ (the “Master 
Agreement”) between Party A and Party B, and constitutes part of and is subject to the 
terms and provisions of such Master Agreement.  Terms used but not defined herein shall 
have the meanings ascribed to them in the Master Agreement. 

CONSUMERS ENERGY COMPANY   ________________________________ 

 

Name:    Name:    

Title:    Title:    

Phone No:    Phone No:    
Fax:   Fax:    
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Attachment A 

 
Capacity Purchase Price Schedule 

 
  

    Capacity 
    Purchase 
        Price 
Year Month ($/MW-Mo) 
 
2006 June   
 July   
 August   
 September   
2007 June   
 July   
 August   
 September   
2008 June   
 July   
 August   
 September   
2009 June   
 July   
 August   
 September   
2010 June   
 July   
 August   
 September   
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Attachment B 
 

Energy Purchase Price Determination 
 

[Option A and B] 
1.  Energy Purchase Price.  Buyer shall pay Seller an Energy Payment for the MWh 
of Scheduled Quantity provided each calendar month by Seller hereunder equal to 
the sum of the hourly products of Scheduled Quantity and the Energy Purchase 
Price plus the product of the number of start-ups and the applicable start-up price, if 
applicable.  The Energy Purchase Price is equal to the following: 
 
EPP = FCP x HR  +  VOMCP x HR 
 
Where: 
 
EPP = Energy Purchase Price ($/MWh) 
FCP = Fuel Compensation Price ($/MMBTU) as defined pursuant to Section 2 

of this Attachment B, Fuel Compensation Price. 
HR = Heat Rate (MMBTU/MWh) as defined pursuant to Section 4 of this 

Attachment B, Heat Rate. 
VOMCP = Variable Operation and Maintenance Compensation Price ($/MMBTU) 

as defined pursuant to Section 3 of this Attachment B, Variable 
Operation and Maintenance Compensation Price. 

 
Cold Start Start-Up Price  = $___________ per start 
 
Hot Start Start-Up Price  = $___________ per start 
 
2.  Fuel Compensation Price.  By the fifteenth (15) Day of each Month, starting one 
(1) month prior to the Term of this Transaction, the Fuel Compensation Price (FCP) 
that will be effective during the next subsequent Month shall be established as: 
 

***SELECT ONE*** 
 

[Option A] 
 

FCP = ($/MMBtu) which is equal to the midpoint of the common range for the 
Consumers Energy city-gate as published by Platts’ Gas Daily in the 
Daily Price Survey (or its successor or substitute publication) plus or 
minus ___ % (to be specified by bidder). 

 
OR  

 
[Option B] 

 
FCP = A June 1, 2005, Base Fuel Compensation Price (“BFCP”) of _____ 

$/MMBtu which is adjusted by an index to be specified by bidder. 
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3.  Variable Operation and Maintenance Compensation Price.  The Variable 
Operation and Maintenance Compensation Price shall be ____________ $/MMBTU. 
 
OR 
 
The Variable Operation and Maintenance Compensation Price shall be 
____________ $/MMBTU in 2005 dollars and shall be increased or decreased, as 
appropriate, on June 1, 2006 and on each June 1 thereafter by the percentage 
change in the Consumers Price Index-Urban Wage Earners and Clerical Workers 
from the previous calendar year for the month of January as specified by the Bureau 
of Labor Statistics, or such other organization as mutually agreed to by the Parties. 
 
4.  Heat Rate.  Heat Rate (HR) is the number of British Thermal Units (BTUs) 
required to produce one kilowatthour of energy at the Source Unit(s) using the 
Higher Heating Value (HHV) of the fuel. 
 
The Plant Heat Rate is ________ MMBtu/MWh. 
 

[Option C] 
 

  Energy 
    Purchase 
       Price 
Year Month ($/MW-Mo) 
 
2006 June   
 July   
 August   
 September   
2007 June   
 July   
 August   
 September   
2008 June   
 July   
 August   
 September   
2009 June   
 July   
 August   
 September   
2010 June   
 July   
 August   
 September   
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Attachment C 
 
 

Special Conditions 
 

1. Definitions. 
 

a) Capacity Payment: - The monthly amount due from Buyer to Seller for the 
Contract Quantity which is equal to the product of the Contract Quantity and 
the Capacity Purchase Price, which amount may be reduced pursuant to 
Section 6 of these Special Conditions. 

b) Cold Start: - The length of time required by the Source Unit(s) to achieve 
full-load from a condition where the Source Unit(s) is off-line and has cooled 
sufficiently to be off turning gear.  A Cold Start exists if the Source Unit(s) 
has been interrupted for more than 24 hours. 

c) Energy Payment: - The monthly amount due from Buyer to Seller for the 
Scheduled Quantity which is equal to the sum of the hourly products of 
Scheduled Quantity and the Energy Purchase Price, plus the product of the 
number of starts and the applicable start-up price. 

d) Hot Start: - The length of time required by the Source Unit(s) to achieve full-
load from a condition where the generating unit is off-line and the turbine is 
off-line but is still on turning gear.  A Hot Start exists if the Source Unit(s) 
has been interrupted for less than 24 hours. 

e) Minimum Capacity – The minimum amount of the Contract Quantity that 
may be Scheduled by Buyer. 

f) NERC: - The North American Electric Reliability Council, including any 
successor thereto and subdivisions thereof. 

g) On-Peak Hours or On-Peak: - Hour ending 0800 through hour ending 2300 
eastern prevailing time, Monday-Friday, excluding NERC Holidays. 

h) Off-Peak Hours or Off-Peak: - All hours that are not On-Peak Hours. 
i) Scheduled Quantity: - The amount of the Contract Quantity Scheduled by 

Buyer which shall not be less than the Minimum Capacity nor more than the 
Contract Quantity. 

j) Source Unit(s): - The generating unit(s) specified by Seller as being the 
source of the Contract Quantity and associated energy for this Transaction. 

 
2. Buyer’s and Seller’s Representative(s).  Buyer and Seller shall each designate a 

commercial representative(s) with authority to transact for and on behalf of the 
Buyer and Seller respectively on all matters and inform each other of such 
representative(s) before June 1, 2006.  Buyer and Seller shall promptly notify in 
accordance with the Master Agreement the other Party in writing of any 
replacement of its representative(s).  References herein to “Buyer” or “Seller” 
shall include such representative(s). 

 
3. Scheduling and Dispatch Requirements. 
 
 a. Buyer may Schedule from Seller, as a financial bilateral transaction settled 

in the MISO day-ahead market, the Scheduled Quantity.  Buyer shall 
contact Seller for approval of the Schedules submitted by Buyer to MISO at 
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least thirty (30) minutes prior to the deadline established by MISO for bids 
and offers for the day-ahead market.  The source for the Schedule shall be 
the generator Commercial Node associated with Source Unit(s) and the 
sink shall be the CONS.CETR Commercial Node. 

 
OR 
 
 a. Buyer may Schedule from Seller, as a financial bilateral transaction settled 

in the MISO day-ahead or real-time market, the Scheduled Quantity.  If 
Scheduled for settlement in the day-ahead market, Buyer shall contact 
Seller for approval of the Schedules submitted by Buyer to MISO at least 
thirty (30) minutes prior to the deadline established by MISO for bids and 
offers for the day-ahead market.  If Scheduled for settlement in the real-time 
market, Buyer shall notify Seller of a Schedule with _____ hours prior notice 
for a Cold Start and _____ hours prior notice for a Hot Start.  [Such notice 
shall include the Scheduled quantity designated by Buyer in _____ MW 
increments for each hour of the Schedule.  Such Schedule shall be for a 
minimum of _______ continuous hours] OR [Such notice shall include the 
Scheduled quantity designated by Buyer for each hour of the Schedule.  
Such Schedule shall be for a minimum of ______ continuous hours]. 

 
  Buyer may extend the Schedule in one-hour increments by submitting an 

amended schedule to Seller (“Amended Schedule”).  Such Amended 
Schedule must be delivered to Seller at least forty-five (45) minutes prior to 
the end of the original Schedule or a prior Amended Schedule.  The 
Amended Schedule only applies to extension of the original Schedule or a 
prior Amended Schedule; Buyer may not shorten an existing or previously 
requested Schedule without Seller’s specific approval.  Such Amended 
Schedules shall be settled in the real-time market. 

 
 Buyer shall be limited to no more than _______ starts per day per Source 

Unit.  For each Source Unit, there shall be a mandatory minimum interval of 
_____ hours between the end of a Schedule and the beginning of a 
subsequent Schedule. 

 
 The source for the Schedule shall be the generator Commercial Node 

associated with Source Unit(s) and the sink shall be the CONS.CETR 
Commercial Node. 

 
 b. Buyer may designate the Source Unit(s) as a Designated Network 

Resource (“DNR”) as defined by the Open Access Transmission and 
Energy Markets Tariff of MISO (“EMT”), as filed at the Federal Energy 
Regulatory Commission by MISO and as amended from time to time.  In the 
event that the Source Unit(s) fail(s) to qualify as a DNR for Buyer or if the 
Source Unit(s) fail to meet capacity, installed reserve, resource adequacy or 
other similar requirements as established by (a) any regulatory agency 
and/or (b) any electric power reliability organization (e.g., ECAR, NERC), 
that has jurisdiction over Consumers, then within 30 days of such failure 
Buyer shall have the option upon written notice to Seller to (i) terminate this 
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Transaction, effective 180 days after the date of the written notice, without 
liability of one Party to the other or (ii) require that the Parties renegotiate 
the Capacity Purchase Price.  If Buyer elects to require renegotiation of the 
Capacity Purchase Price, then Seller shall have the right to terminate this 
Transaction upon 180 days’ written notice to Buyer. 

 
 c. In each calendar year, Consumers will select two calendar months in which 

neither Party shall have any obligations to the other under this Transaction.  
Consumers shall designate such two calendar months upon written notice 
given 30 days prior to the start of the applicable calendar year.  
Notwithstanding the foregoing, in no event shall the two calendar months 
selected include June, July, August or September. 

 
4. MISO Charges:  Buyer and Seller shall each be responsible for their respective 

charges assessed by MISO. 
 
 All MISO costs or charges imposed on or associated with the receipt of the 

Scheduled Quantity from the source to the Delivery Point, the amount of which 
are dependent upon the market (i.e., day-ahead or real-time) for which a 
transaction is Scheduled, shall be deemed associated with the day-ahead 
market if Consumers provides a Schedule at least thirty (30) minutes prior to the 
deadline established by MISO for bids and offers for the day-ahead market; 
otherwise such costs or charges shall be deemed associated with the real-time 
market.  All of the foregoing costs are the responsibility of the Seller. 

 
5. Financial Transmission Rights:  Buyer shall have the right to obtain any 

Financial Transmission Rights that may be allocated by MISO to this 
Transaction.  If Buyer exercises such right, then a portion of any payments from 
MISO to Buyer associated with such Financial Transmission Rights shall be paid 
to Seller in the appropriate amount associated with the difference between the 
Marginal Congestion Cost component at the Delivery Point and the Marginal 
Congestion Cost component at the source.  Notwithstanding the foregoing, 
however, in no event shall the Seller be required to make a payment to Buyer 
pursuant to the terms of this paragraph.  This paragraph does not apply to 
Financial Transmission Rights purchased by Buyer. 

 
 In the event that Buyer does not exercise the right specified in the preceding 

paragraph by the point in time when there are two days remaining before the 
deadline for obtaining such Financial Transmission Rights, then Seller may 
obtain such Financial Transmission Rights and be entitled to retain the full 
amount of any payments that Seller may receive from MISO associated with 
such Financial Transmission Rights. 

  
6. Availability Guarantee:  Seller guarantees to Buyer that it will meet Buyer’s 

Schedule at least 98% of the Scheduled On-Peak Hours during the term of this 
Transaction and 95% of the Scheduled Off-Peak Hours during the term of this 
Transaction (the “Availability Guarantee”).  Seller’s failure to achieve the 
Availability Guarantee will result in an Availability Penalty as specified below.  In 
the event that the provisions of Article Four of the Master Agreement do not 
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apply, Seller shall have no other liability or responsibility for losses, fees, expenses, 
penalties or any other costs or damages of Buyer in the event that the Source 
Unit(s) is(are) not available to Buyer. 

 
a. Unavailability Damages:  For each percentage point below the On-Peak 

Availability Guarantee when Seller is not able to meet Buyer’s Schedule 
throughout the duration of a calendar month, the penalty shall be 3.2% of 
the monthly Capacity Payment (the “On Peak Availability Penalty”).  For 
each percentage point below the Off-Peak Availability Guarantee when 
Seller is not able to meet Buyer’s Schedule throughout the duration of a 
calendar month, the penalty shall be 0.85% of the monthly Capacity 
Payment (the “Off Peak Availability Penalty”).  In no event will the sum of 
the On Peak Availability Penalty and the Off Peak Availability Penalty (the 
“Monthly Availability Penalty”) exceed the monthly Capacity Payment.  The 
analysis of Seller’s performance to determine Availability will be defined as 
follows: 
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Where:  
 

Monthly On-Peak Hours and Monthly Off-Peak Hours shall mean 
the On–Peak Hours for the On-Peak Availability Guarantee and 
the Off-Peak Hours for the Off-Peak Availability Guarantee of each 
month of the term of this Transaction. 
 
Delivered Energy shall mean that portion of the Scheduled 
Quantity for which the Seller operated the Source Unit(s) and 
approved the financial bilateral transaction. 

 
7. Financial Settlement:  The financial settlement of Buyer to Seller for each 

calendar month shall consist of the Capacity Payment plus the Energy Payment, 
less any amounts that may be applicable pursuant to Sections 4, 5, and 6 of 
these Special Conditions. 

 
8. Third Party Sales:  At any time during the Term in which Buyer has not 

Scheduled any Scheduled Quantity, Seller shall have the right to make sales of 
Energy to any party from the Source Unit(s); provided, however, that Buyer’s 
rights hereunder shall always and at all times have preference over any other 
sale from the Source Unit(s) when Buyer has submitted Buyer’s Schedule in 
accordance with the provisions of this Confirmation. 
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9. Delivery Point.  In the event that the Seller selects the Michigan Hub for the 

Delivery Point and the configuration of the Michigan Hub is materially changed 
subsequent to the date of this Transaction, then Buyer shall have the right to 
designate the CONS.CETR Commercial Node as the Delivery Point. 
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MASTER POWER PURCHASE AND SALE AGREEMENT 

COVER SHEET 

This Master Power Purchase and Sale Agreement (“Master Agreement” ) is made as of the following date: ________ 
(“Effective Date”).  The Master Agreement, together with the exhibits, schedules and any written supplements hereto, the 
Party A Tariff, if any, the Party B Tariff, if any, any designated collateral, credit support or margin agreement or similar 
arrangement between the Parties and all Transactions (including any confirmations accepted in accordance with Section 2.3 
hereto) shall be referred to as the “Agreement.”  The Parties to this Master Agreement are the following: 

Party A: CONSUMERS ENERGY COMPANY   Party B:  

All Notices:  All Notices: 
Street:  1945 W. Parnall Road  Street:   
City: Jackson, MI    Zip: 49201  City:     Zip:  
Attn:  David F. Ronk  Attn:   
Phone: (517) 788-1388  Phone:  
Facsimile: (517) 788-5882  Facsimile:  
Duns: 00-695-9803  Duns:  
Tax ID: 38-0442310  Tax ID:  

Invoices:  Invoices: 
Attn: Billing and Settlements Supervisor  Attn:  
Phone: (517) 788-1075  Phone:  
Facsimile: (517) 788-7245  Facsimile:  

Scheduling:  Scheduling: 
Attn: On-Shift Transactions  Attn:  
Phone: (517) 788-1117  Phone:  
Facsimile: (517) 788-0896  Facsimile:  

Payments:  Payments: 
Attn: Consumers Energy Company 

Treasury Department 
One Energy Plaza 
Jackson  MI  49201 

 Attn:  
 
 
 

Phone: (517) 788-7030  Phone:  
Facsimile: (517) 788-7080  Facsimile:  

Electronic Funds Transfer:  Electronic Funds Transfer: 
Bank: Bank One – Detroit, MI  Bank:  
ABA: 072-000-326  ABA:  
Account: 113-10 Consumers Energy  Account:  

Credit and Collections:  Credit and Collections: 
Attn: Scott J. McFerren 

One Energy Plaza 
Jackson, MI 49201 

 Attn:  
 
 

Phone: (517) 788-6287  Phone:  
Facsimile: (517) 788-1693  Facsimile:  

With additional Notices of an Event of Default or 
Potential Event of Default to: 

 With additional Notices of an Event of Default or 
Potential Event of Default to: 

Attn: Mark T. Devereaux  Attn:  
Phone: (517) 788-1196  Phone:  
Facsimile: (517) 788-1093  Facsimile:  
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The Parties hereby agree that the General Terms and Conditions are incorporated herein, and to the following provisions as 
provided for in the General Terms and Conditions: 

Party A Tariff Tariff FERC Rate Schedule No. 9 Dated 06/01/00 Docket Number      ER00-2299-000 

Party B Tariff Tariff  Dated  Docket Number       
 

Article Two  

Transaction Terms and Conditions   Optional provision in Section 2.4.   If not checked, inapplicable. 

Article Four  

Remedies for Failure  
to Deliver or Receive   Accelerated Payment of Damages. If not checked, inapplicable. 

Article Five   Cross Default for Party A: 

Events of Default; Remedies   Party A:  Cross Default Amount $ 50,000,000
 

   Other Entity:    Cross Default Amount $ 
 

 
  Cross Default for Party B:  

 
   Party B:  Cross Default Amount $ 

 

 
  Other Entity:  Cross Default Amount $ 

 

 
5.6  Closeout Setoff 

  Option A (Applicable if no other selection is made.) 

  Option B - Affiliates shall have the meaning set forth in the 
Agreement unless otherwise specified as follows:  

 
 Option C (No Setoff) 

Article Eight 8.1  Party A Credit Protection: 

Credit and Collateral Requirements (a)  Financial Information: 

  Option A 
  Option B   Specify:  
  Option C   Specify:  
 

(b)  Credit Assurances: 

  Not Applicable 
 Applicable 
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 (c)  Collateral Threshold: 

  Not Applicable 
 Applicable 

 If applicable, complete the following: 

 Party B Collateral Threshold: $   ; provided, however, 
 that Party B’s Collateral Threshold shall be zero if an Event of  

Default or Potential Event of Default with respect to  Party B has 
occurred and is continuing. 

 Party B Independent Amount: $  Zero 

 Party B Rounding Amount: $  100,000 
 

(d)  Downgrade Event: 

  Not Applicable 
 Applicable 

 If applicable, complete the following: 

  It shall be a Downgrade Event for Party B if Party B’s or 
 Party B’s Guarantor Credit Rating falls below   
 from S&P or   from Moody’s or if 
 Party A is not rated by either S&P or Moody’s. 

  Other: 
 Specify:  
 

(e)  Guarantor for Party B:  

 Guarantee Amount:  

 8.2  Party B Credit Protection: 

 (a)  Financial Information: 

  Option A 
  Option B   Specify:  
  Option C   Specify:  
 

(b)  Credit Assurances: 

  Not Applicable 
 Applicable 

 (c)  Collateral Threshold: 

  Not Applicable 
 Applicable 

 If applicable, complete the following: 

 Party A Collateral Threshold: $  ; provided, however,
 that Party A’s Collateral Threshold shall be zero if an Event of  Default 

or Potential Event of Default with respect to Party A has occurred and is 
continuing. 
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 Party A Independent Amount: $  Zero 

 Party A Rounding Amount: $  100,000 
 (d)  Downgrade Event: 

  Not Applicable 
 Applicable 

 If applicable, complete the following: 

  It shall be a Downgrade Event for Party A if Party A’s Corporate 
Issuer Credit Rating falls below BB- from S&P or Ba3 from 
Moody’s or if Party A is not rated by S&P and Moody’s. 

  
  Other:  
 Specify:  
 

(e)  Guarantor for Party A: None 

 Guarantee Amount:  
  

Article Ten  

Confidentiality   Confidentiality Applicable   If not checked, inapplicable. 

Schedule M  
   Party A is a Governmental Entity or Public Power System 
   Party B is a Governmental Entity or Public Power System 
   Add Section 3.6.  If not checked, inapplicable 
   Add Section 8.6.  If not checked, inapplicable 

Other Changes:  

1. Section 1.12 is amended by changing “issues” to “issuer” in the fourth line. 
 
2. In Section 1.50, the phrase “Section 2.4” is hereby amended to read “Section 2.5.” 
 
3. The following sections are added: 
 

“1.62 “Pledging Party” means the Party that has posted or is required to post Performance Assurance pursuant to 
Sections 8.1 and/or 8.2 hereof. 
 
1.63 “Secured Party” means the Party that is holding or is due to receive and hold Performance Assurance pursuant 
to Sections 8.1 and/or 8.2 hereof.” 

 
4. Section 5.2 is amended by changing the phrase “(i) to designate” to “to (i) designate” in the third line thereof. 
 
5.  Section 5.7 is amended by changing “early” to “Early” in the sixth line. 
 
6. Section 8.1(d) is amended to add the following phrase after the phrase "or other credit assurance acceptable to 

Party A within three (3) Business Days of receipt of notice":  "or fails to maintain such Performance Assurance or 
guaranty or other credit assurance for so long as the Downgrade Event is continuing". 

 
7.  Section 8.2(d) is amended to add the following phrase after the phrase "or other credit assurance acceptable to 

Party B within three (3) Business Days of receipt of notice":  "or fails to maintain such Performance Assurance or 
guaranty or other credit assurance for so long as the Downgrade Event is continuing". 
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8. Section 8.4 is added as follows: 
 

“8.4  Interest on Cash Performance Assurance.  Each Party shall earn interest on the cash Performance Assurance it 
provides from and including the date of deposit to but excluding the date such cash Performance Assurance is 
returned at a rate per annum equal to the Federal Funds Rate.  "Federal Funds Rate" means, for any day, the 
interest rate per annum equal to the rate published as the Federal Funds Effective Rate by the Federal Reserve 
Bank in its release H.15 (519) (or, if such day is not a Business Day, for the preceding Business Day).  Such 
interest shall be calculated on the basis of the actual number of days elapsed over a year of 360 days.  The net 
amount of interest due to either Party shall be remitted to an account designated by that Party on the third Business 
Day following the end of each calendar month so long as no Event of Default with respect to that Party has 
occurred.  On and after the occurrence of an Event of Default where the Pledging Party is the Defaulting Party, 
Secured Party shall retain any such payments until all obligations of the Pledging Party under the Master 
Agreement or under any Transactions have been satisfied. 
 
Each Party shall have free and unrestricted use of all cash Performance Assurance provided to it.  Each Party may 
apply Performance Assurance on deposit with it pursuant to this Master Agreement to satisfy the obligations of the 
other Party as part of a close-out and termination in accordance with the provisions of this Master Agreement. 
 
Each Party may withdraw or substitute any Performance Assurance supplied by it at any time so long as, 
immediately preceding such withdrawal or substitution, the other Party determines that the sum of the fair market 
value of the Performance Assurance to be held by it after such withdrawal or substitution will not be less than the 
sum of the amount required to be on deposit pursuant to this Master Agreement.” 

 
9.  Section 10.2(vi) is deleted and replaced with the following: "there is not pending or, to its knowledge, threatened 

against it, any legal proceedings, which if adversely determined, would reasonably be expected to materially 
adversely affect its ability to perform its obligations under this Master Agreement and each Transaction (including 
any Confirmation accepted in accordance with Section 2.3), except for those legal proceedings that have been 
disclosed by a Party in any of its filings with the Securities and Exchange Commission." 

 
10. Section 10.5 is amended in clause (ii) thereof by replacing the words "affiliate" and "affiliate's" with, respectively, 

"Affiliate" and "Affiliate's", and in clause (iii) thereof immediately after the words "substantially all of the assets" 
by inserting the words "of such Party and". 

 
11. Section 10.7 is amended by replacing “addresses” in the last sentence thereof with “information on the Cover Sheet 

with regard to Notices, Invoices, Scheduling, Payments, Electronic Funds Transfer, Credit and Collections, and 
Additional Notices of an Event of Default or Potential Event of Default”. 

 
12. Section 10.11 is amended to add the phrase "or the completed Cover Sheet to this Master Agreement" immediately 

before the phrase "to a third party". 
 
13. The following sections are added: 
 

“10.12  Imaged Agreement - The Parties acknowledge and agree that either Party may maintain this executed 
Agreement and any executed Confirmations as "imaged agreements" in an electronic format, and that, so long as 
the imaged agreement bears the signature of the Party against whom enforcement is sought if there is a space or 
line for such signature on the agreement, and in the absence of evidence of fraud or irregularity in the imaging or 
computer retention process relating to the agreement, neither Party will object to the introduction and acceptance of 
such imaged agreements as evidence in any proceeding between the Parties before any court, arbitration panel, 
regulatory commission or similar body on the basis that such imaged agreements are not original agreements or do 
not comply with the best evidence rule. 

 
10.13  Arbitration – Any controversy or claim arising out of or relating to this Agreement, or the breach thereof, 
for which an express remedy has not already been provided for in this Agreement, shall first be referred in writing 
to a senior representative of each Party for resolution.  If the senior representatives are unable to resolve the dispute 
within thirty (30) days after the date of the written notice of referral, the Parties shall submit  to arbitration in 
accordance with the Commercial Arbitration Rules of the American Arbitration Association (in doing so the 
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Parties are not agreeing to pay any fees to the American Arbitration Association).  
 

The Parties shall endeavor to agree upon and appoint one person to act as sole arbitrator.  Such person shall have 
professional experience in energy related transactions, shall not be, or have previously been, employed by either 
Party nor have a direct or indirect interest in either Party or the subject matter of the arbitration.  

 
Such arbitration shall be held in alternating locations of the home offices of the Parties, commencing with the 
location of the home office of the Party who did not invoke this provision, or in any other mutually agreed upon 
location. With respect to any dispute involving payment amounts under any provision of this Agreement, the 
arbitrator shall consider any evidence which the arbitrator deems necessary and shall then accept written 
resolutions of the subject dispute from each Party. The written submissions shall be in a form and subject to any 
limitations as may be prescribed by the arbitrator. The arbitrator shall then choose only one of the proposed 
solutions, (without modification) as the fairest solution to the dispute within ten (10) Business Days following the 
date prescribed by the arbitrator for submissions of both Parties. The award of the arbitration shall be final and 
binding on the Parties, the Parties shall abide by the award and perform in accordance with the terms and 
conditions thereof, and judgment on the award rendered by the arbitrator may be entered in any court having 
jurisdiction thereof.” 

 
 

 

 
IN WITNESS WHEREOF, the Parties have caused this Master Agreement to be duly executed as of the date first above 
written. 

CONSUMERS ENERGY COMPANY  ________________________________________ 
 
By:         By:         

Name:  William E. Garrity  Name:  

Title:  Senior Vice President of Electric and  
        Gas Supply 

 Title:   

 
 



ATTACHMENT 2 



attachment 2 

Entities that submitted bids in response to RFP: 
 
1. Alpena Power Generation 
 
2. American Electric Power Service Corporation 
 
3. Constellation Energy Commodities Group 
 
4. DTE Energy Trading 
 
5. Dynegy Power Marketing 
 
6. New Covert Generating Company, LLC 
 
7. Novi Energy 
 
8. Williams Power Company 



ATTACHMENT 3 



March 15,2006 

Mr. William t. Carrity 
Senior Vice Prcsident 
Consumers Elierxy Company 
d/b/a Consumers Energy Traders 
1945 W. Pamall Road 
Jackson. MI 4920 I 

Dear Mr. Ciarrlty: 

Re: Availability Guaranrcc Protocols 

Consuinrrs Encrgy 

2006 (the “February Contimianon’;) and the oil& is dated March34 2006 (the “March 
Con!irniation”), collectively (the ”Transaction Confirmations”) and both are i n  
accordance with the terms and conditions of the EEI Master Power Purchase and Sale 
A reenient executed by and between Consumers Encrgy Company and- s on May 15,200 I (“Mastcr Agreement”). 

With  the execution of the March Confirmation, both Parties agree that protocols 
arc necessary to deterniinc how megawatts wil l  be allotted and accountcd for aKainst 
Section 5 - ,Availability of  both Transaction Confirinations in tliu event of a forced outage 
however evidcnccd, specifically dunns  the overlapping terms of the Transaction 
Confirin;itions in 2007 and 2008. 

In thc evrnt o f a  forced outage i n  w l i i c h l l ) i s  unable to deliver any or all of 
[he contract quantities in accordance witti thc Transaction Confinnations, any megawatts 
[tiat itre generated shall be first determined to fiilfill the delivery requirements associated 
with the February Contirnintion and any remaining megawatts that may bc generated 
sliall be derermined to fulfill the delivery requircnicnts associated with the Msrch 
Confirmation. All deliveries described herein shall also be uscd to determine any 
damages that may arise under Attachment C. Section 5 - Ava~lahility Guarantee of the 
Transaction Confimiations. 66fbu44 

As an example. ifCETR requests a Sclicdulc as defined in the Transaction 
Con finnations that requires all 4 Source Units, as defined 111 the Transaction 



Mr. William E. Garrity 
Senior Virc President 
Consumers Energy Company 
March IS, 2006 
Page Two 

Confirmations, to he dispatched for the same time period on the same day. and 
only 3 Source Units are able to meet the required Schedule, tlie megawatts generated 
from the 3 Source Units shall first be applied to the February Confirmation and the 
remaining megawatts shall be applied to the March Confinnation. Therefore, in this 
scenario, any Unavailability Damages, 3s defined in the Transaction Confirmations. that 
may be calculated in  accordance with Attachment C, Section 5 a. Unavailability 
Damages. shall be applied to the March Confirmation. 

I n  accordance with the foregoing, the Parties agree that for the years 2007 and 
7008 only, the last paragraph of Section 3(a) of Attachment C of the February 
Confirmation IS deemed to be deleted in its entirety and replaccd with the following: 
“The source for the Schedule shall be any one or combination of two of the Source 
Unit(s), as applicable.” 

Uoth Parties agree that this Letter Agrccnicnt supplcnlents and becomes a part of  
the ‘lransaction Confirmations. If there is a dispute between thc tenns and conditions i n  
the Letter Agreement, the Transaction Confirmations and the Master Agreement, the 
L.cttcr Ayrccrnent shiill he relied upon first, [he Transaction Confirmations shall he relied 
upon second. and the Master Agreement shall be relied upon Inst. 

Very truly yours, 

-4f$th Consumers Energy Company 

Name: William E. (iarrity 

Title: Senior Vice I’resideiit 



MASTER POWER PURCHASE AND SALE AGREEMENT 
CONFIRMATlON 

X i s  Confirmation shall confirm the Transaction agreed to on 30. aoog 
( “ b y  A”) and Con.wmers Energy Company 
f the F’raduct under the terms and conditions as 

follows: 

All terms with initial capitalization nut defined in the Master Agreement. the Collateral 
Annex or this Confirmation shall have the meaning specified by the open Access 
Transmission and Energy Markets Tariff of the Midwest Independent System Operator 
C‘MISO) or m y  successor thereto and subdivisions thereof. 

Buyer: Consumers Enerev Comoanv 
Product: 

[XI Unit Firm Capacity and Energy 

Contrxt Quantity 320 MW 
Minimum Schedule: 160 MW 

Contract Price: The Dnces soecified in Attachment A and Attachment B which are 
attached hereto, 
Term: Mav 1.2007 th- October 31.2007 

Mav 1.2008 throueh October 3 1.2008 

Special Conditions: The terms and conditions specified in Attachment C which is 
attached hereto. 

1 

I 



Confirmation Lener 
Page 2 

This Confnnation is being provided pursuant to and in mardance with tbe EEI 
Maw Power Purchase and Sale Agreement d a d  May 15. 2001 (as amended. the 
"Master Agreement") between Party A and Party 8, and constitutes part of nnd is subject 
to the terns and provcsrons of such Master Agreement. Terms used but not defined 
herein shall have the meanings ascribed to them in thc Master Agreement. - CONSUMERS ENERGY COMPANY 

Name: 
Title: 

2 



Attachment A 

Caoacitv Purchase Price Schedule 

Price 

September 
October - 



Attachment B 

Enerav Purchase Price Dete rminaticq 

1. Enerav Purchase P rice. Buyer shall pay Seller an Energy Paymenl for the MWh 
of Scheduled Quantity provided each calendar month by Seller hereunder equal to 
the sum of the hourly products of Scheduled Quantity and the Energy Purchase 
Price plus the product of the number of start-ups and the applicable start-up price. if 
applicable. The Energy Purchase Price is equal to the following: 

EPP = FCP x HR + VOMCP 

Where: 

EPP = Energy Purchase Price (QMWh) 
FCP 

HR 

VOMCP = Variable Operati i and Mainlenance Compensation Price ($/MWh) as 
ODeral ion 

= Fuel Compensation P r i  (WMMBTU) as defined pursuant to Section 2 
of this AHachment B. Fuel Comoensalin 

= Heat Rate (MMBTWMWh) as defined purru%to section 4 of this 
Attachment 8, Heat Rate. 

defined pursuant to Section 3 of this Attachment B, 

. 

p s .  

Cold Start Start-up Prim 
Hal Start Start-up Price = er start plus Start Fuel Charge 
Start Fuel Charge per unil start = 

2. FuelCunnensa tion Price. The Fuel Compensation Price (FCP) shall be 
determined each day based on the time thal Buyer submits a Schedule lo Seller as 
set forth belaw. 

per start plus Start Fuel Charge 

MMBtu x FCP specitid pursuant to Section 
2(a) of this Attachment B. 

(a) For Schedules submitted by Buyer to SeWer prior to 9:OO a.m. EPT on the 
Business Day prior to the day of Product delivery. the FCP shall be equal 

published by McGraw Hill - Platts’ Gas Daily m the Daily me Survey (or 
its successor) for gas flow that begins the same day as Product delivery 
(or, in the event that McGraw Hill - Platts does not publish such a price 
tor gas flow that begins on said day. then the average of such price 
published by McGraw Hill - Platts for the previous and next Business 
Day) pb-b The FCP will be adjusted to indude, if 
applicable, any taxes on gas usage, consumption, andlor sales tax(es) 
imposed by Ihe jurisdiction in w h i i  the Swm Units are located. 

(b) For Schedules submitted by Buyer to SeHer after Ihe deadline specifled 
in 2 (a) above. but duringlllbusiness hours (as such business hours 
are Wined a prior to or during the day d Product Delivery. the 
FCP shall be equal to a price agreed to by Ihe Parties. plus 

to the midpoint of the common range for I y 
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0 Absent such prtci 
sentence, the FCP shall equal 
price as published on the website 
immediately fdlowlng the month of the Buyets Schedulehing traded on 

-at the t h e  that Buyer notiiies Seller of Buyets Schedule. plus 
-The FCP will be adjusted to include. if appl i i le ,  any 
taxes on gas usage. consumption, a d o r  saks tax(@ imposed by the 
jurisdiction in which the Source Units are located. 

(c) For Schedules submitted by Buyer to Seller other than the Schedules 
provided far in (a) and (b) above, but prior to or during the day d Product 
delivery, the FCP shall be equal to a price agreed to by the Parties, plus 
$0.3YMMBtu. Absent such agreement in the preceding senlence, the 

weighted average index price as 
published on the - we ite for the month immediately fd 
FCP shall equal 

month of the Buyets Schedule being traded a n m f o r  the firs 
business hour following the time Buyer noIilies Seller of Buyer's 
Schedule, pl- The FCP will be adjusted to include, i f  
applicable. any taxes on gas usage, consumption. ardor sales tax(es) 
imposed by the jurisdiction in which the Source Units are located. 

athe 

3. Vamble Omration and M-e Commsat ion P m .  The "Base Value' tor 
the Variable Omration and Maintenance Comoensati Price shall be- in - 
2005 dollars. h i s  fee shall be applicable for MWh generated by Seller at the 
request of Buyer in accordance with the Scheduled Quantity. On June 1.2008 and 
on each June 1 therealter. said Base Value shall be adjusted propoctionately wilh 
the change in the Consumers Price Index-Urban Wage Earners and Clerical 
Workers (as specilied by the Bureau d Labor Statistics and published by the US 
Department of Labor) that was experienced from the prior calendar year using a 
January to January comparison. 

4. Heat Rate. Heal Rate (HA) is the number of million British Thennat Units 
(MMBTUs) required to produce one megawatthour of energy at the Source Unit(s) 
using the Higher Heating Value (HHV) of the luel. 

For purposes of this Confinnation, Heat Rate is equal to4-b 
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Attachment C 

.. S d a l  Condnlons 

1. Definitions. 

a) CaoadtvParmen\ : - The monthly amount due from Buyer to seller for the 
Contract Ouantity which is equal to the product of Ihe Contract Quantity and 
the Capadty Purchase Price. which amount may be reduced pursuanl to 
Section 5 of these Special Conditions. 

b) Cold Start: - The length of time required by the Source Unit@) to achieve 
full-load f r m  a condition where the Source Unit(s) is off-line and has cooled 
sufficiently to be off tumng gear. A Cold Start exists if the Source Unit(s) 
have not operated for more than 24 hours. 

c) Eastem Prevailha Time: - If daylight savings time is legally observed at the 
Delivery Point at the time specified, then Eastern D a y l i t  Time. otherwise 
Eastern Standard Time. 

d) Emm~Pavment : -The monthly amount due from Buyer to Seller for the 
Scheduled Quantity which is equal to the sum of the hourly products of 
Scheduled Quantity and the Energy Purchase Price, plus the procluct of the 
number of starts and the applicable start-up price. 

e) Hot Start: - The length d time required by the Source Unit(s) to a c h m  full- 
load from a condition where the generating unit is off-line and the turbine is 
off-line but is still on tumina war. A Hot Start exists if the Source Unitk) . .  
hacbeen off-line for less t& 24 hours. 

f) 
9) Min~rnumSchedu Ig - The minimum amount d the Contracl Quantity that 

may be Scheduled by Buyer. 
h) =: -The North American Electric Reliability Council, including any 

successor thereto and subdivisions thereof. 
i) On-Peak Hours o r On-Peak - Hour ending 0800 thmugh hour ending 2300 

EPT. Monday-Friday, excluding NERC Holidays. 
j) Off-PeakHwnorOff -Peak - All hours that are not On-Peak Hours. 
W ScheduledQ&?QL!y i : - The amount of the Contract Quanlity Scheduled by 

Buyer which shall be equal to either (1) the Minimum schedule, or (2) the 
Contract Quantity. 

2. BuvelJsandse(te r's Reoresent ativetsl. Buyer and Seller shall each designate a 
commercial raprasenlatii(s) with authority to tranSaCl for and on behalf of 
themselves on all matlers and inform each other of such representative(s) 
before June 1,2008. In all such matters, Buyer and Seller shall be bound by the 
written communications ( i i n g  a-mail), telephonic direclbns and oral 
directions, requests and decision made by its Fiepresentative(s). Buyer and 
Seller shall promptly notify, in accordance with the Master Agreement, the other 
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. .. 

Party in writing of any replacement of its representative(s). References herein 
to 'Buyer" or "Wet" shall include such representative(s). 

3. Schedulii and Ws- Reauirements. 

a. Buyer may Schedule from Seller. as a financial bilateral tramadion senfed 
in the MISO day-ahead or real-time market. the Scheduled Quantity. If 
Scheduled for settlement in the day-ahead market, Buyer shall contact 
Seller for approval of the Schedules submiid by 6uyw to MISO at least 
thirty (30) minutes prior to the deadline established by MISO for bids and 
offers lor the dayahead market. If Scheduled for settlement in the real-time 
market, Buyer shall notify Seller of a Schedule with four (4) hours pcior 
notice for a Cold Start and three (3) hours prior notice for a Hot Start. Such 
notice shall include the Scheduled Quantity designated by Buyer in 160 MW 
increments for each hour of the Schedule. Such Schedule shall be for a 
minimum of four (4) continuous hours. 

Buyer may extend the Schedule in onshow increments by submitting an 
amended schedule to Seller plmended Schedule"). Such Amended 
Schedule must be de l i red  to Seller at least forty-five (45) minutes prior to 
the end of the original Schedule or a prior Amended Schedule. The 
Amended Schedule only applies to extension of the original Schedule or a 
prior Amended Schedule; Buyer may not shorten an existing or previously 
requested Schedule without Wets specific approval. Such Amended 
SchedW shall be settled in the real-time market. 

Buyer shall be limited to no more than two (2) starts per day per Source 
Unit. For each Source Unit, there shall be a mandatory minimum intewal of 
hw (2) hours between the end of a Schedule and the beginning of a 
subsequent Schedule. 

The source for the Schedule shall be any one or combination of two of the 
Source Unit(s), as applicable. 

b. Buyer may designate the Source Unit(s) as a Designated Network 
Resource ("DNA") as defined by the Open Access Transmission and 
Energy Markets Tarift of MISO ("EMT), as liled at the Federal Energy 
Regulatory Commission by MISO and as amended from t i e  to time. Prior 
to the MISO mandaled timeframe for updating Module E requirements and 
for FTR allocations each year, Seller shall determine whiih two of the 
Source Units Buyer may designate as a DNR; such units shall not be the 
same as the units designated as Source Units under the Confirmation 
between the Parties dated February 9,2006. In the event that the Source 
Unit(s) fail@) to qualily as a DNA for Buyer or if lhe Source Unit@) fail to 
meet capacity. installed resew, resource adequacy or dher similar 
requirements as established by (a) any regulatory agency andlor (b) any 
electric power reliabilii organization (e.g.. ECAR. NERC). that has 
jurisdMon over Buyer, then within 30 days 01 such failure Buyer shall have 
the option upon mitten notice to Seller to (I) terminate this Transaction, 
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effective 180 days after the date of the wlilten notice. without liability of one 
Party to the other for such terminalion or (ii) require that the Parties 
renegotiate the Capacity Purchase Price. If Buyer elects to require 
renegotiation of the Capacily Purchase Price, then prior to agreement by 
the Parties on the Capacity Purchase Price, Seller shall have the right to 
terminate this Transaction upon 180 days' wrilen notice to Buyer without 
liability of one Paw to the other for such termination. If the Parties fail to 
reach agreement on a renegotlated Capacity Purchase Price within 30 days 
of Buyer's notice requiring renegotiation, then Buyer shall again have the 
option upon written n o t i  to Seller to terminate lhis Transaction, effective 
180 days aHer the date of the written nolice, wilhout liability of one Party to 
the other for such termination. 

4. MISO C h a m :  Buyer and Seller shall each be responsible for their respective 
charges assessed by MISO. 

AU MISO costs or charges imposed on or associated with the receipt of the 
Scheduled Quantity from the source to the Delivery Point. the amount of which 
are dependent upon the market (i.e., day-ahead or real-time) for which Product 
delivery is Scheduled, shall be deemed associated with the day-ahead market if 
Buyer provides a Schedule at least thirly (30) minutes prior to the deadline 
established by MISO for bids and offers for the day-ahead market; othewise 
such costs or charges shall be deemed associated with the real-time market. All 
of the foregoing costs are the responsibility of the Seller. 

Any MISO &s or charges imposed on or associated with the receipt of the 
Scheduled Quantity f r m  the Delivery Point to the sink, whether such charges 
are associated with the day-ahead or real-time market, shall be the 
responsibility of the Buyer. 

Availabiliiv Guarantee Seller guarantees to Buyer that it will meet the Schedule 
wbmiied by Buyer to Seller at least 98% of Ihe Scheduled On-Peak Hours 
each month during the term of this Transaction and 95% of the Scheduled On- 
Peak Hours each month during the term of this Transaction (the "Availability 
Guarantee"). Seller's failure to achieve the Availability Guarantee will result in 
an Availability Penalty as specified below. 

a. yna vallabililv Damaaep: For each percentage point (or pottian thereof) 
below the On-Peak Availability Guarantee when Seller is not able to meet 
the Schedule submitted by Buyer to Seller throughout the duration of a 
calendar month. the penalty shall be 3.2% d the monthly Capacily Payment 
(the "On Peak Availability Penalty"). For each percentage point (or portion 
thereof) below the Off-Peak Availability Guarantee when Seller is not able 
to meel the Schedule submitted by Buyer to Seller throughotii the duration 
of a calendar month, the penalty shaH be 0.85% of the monthly Capacitv 
Payment (the 'Off Peak Availability Penally"). In no event will the sum of 
the On Peak Availability Penalty and the Off Peak Availability Penalty (the 
'Monthly Availability P e w )  exceed the monthly Capacity Payment. The 

5. 
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analysis of Seller's pertormance to determine Availability will be defined as 
follows: 

Scheduled Quanrity,, -Delivered Energy, 
Awilabilityw4 = 4'- 

Monthly& Peak Hourax Contruct Quantity " 
Avuilubilityw, = 

MonthIy Off Peuk Hmtrsx Contract Qwntity 

Where: 

Scheduled Quantity- means the MWh associated with the 
Schedules submined by Buyer to Seller during the applicable 
month for On-Peak Hours. 

Scheduled Quantityond means the MWh associated with the 
Schedules submitted by Buyer to Seller during the applicable 
month for Off-Peak Hours. 

Monthly On-Peak Hours and Monthly Off-Peak Hours shall mean 
the On-Peak Hours for the On-Peak Availabilily Guarantee and 
the Off-Peak Hours for the Off-Peak Availability Guarantee of each 
month of the term of this Transaction. 

Delivered Energy shall mean the MWh associated with that portion 
of the Scheduled Quantity for which the Seller operated the 
applicable Source Unit(s) and approved the financial bilateral 
transaction during the applicable month. 

SeRer shall provide to Buyer the meter data submitted to MISO for the 
applicable Source Unit(s) as soon as practicable after the end d each 
calendar month for which Buyer submitted Schedules to Seller hereunder. 

6. Fmandal Settlemey: The financial settlement from Buyer to Seller for each 
calendar month shall consist d the Capacity Payment plus the Energy Payment, 
less any amounts that may be applicable pursuant to Sections 4 and 5 d these 
Special Conditions. 

7. Third Pam, Sales: A1 any time during the Term in which Buyer has not 
Scheduled any Scheduled Quantity. Seller shall have the right to make sales of 
Energy to any party f r m  the Source Unit@); provided, however. that Buyer's 
rights hereunder shall always and at aH times have preference over any other 
sale from the Source Unit(s) when Buyer has submined Buyer's Schedule in 
accordance with the prwisms of this Confirmation. 
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MASTER POWER PURCHASE AND SALE AGREEMENT 
CONFIRMATION 

This Confirmation shall confirm the Transaction agreed to on J&uA9*;LoaL 
between (“Party A”) and Consumers Energy ‘Company 
(“Party k, regarding the salelpurcnase of the Product under the terms and conditions as 
follows: 

All terms with initial capitalization not defined in the Master Agreement, the Collateral 
Annex or this Confurnation shall have the meaning specified by the Open Access 
Transmission and Energy Markets Tariff of the Midwest Independent System Operator 
(“MISO”) or any successor thereto and subdivisions thereof. 

Seller: f-1 
Buyer: Consumers Energy Comoanv 
Product: 

[XI Unit Firm Capacity and Energy 
(Source Unit(s):& - 

Contract Quantity: 320 MW 

Minimum Schedule: 160 MW 

Delivery Point: Anv one or combination of two of the followinn MISO Commercial 
Pricing Nodes:#’--!’ 

Contract Price: The Dnces sDecified in Attachment A and Attachment B which are 
attached hereto. 
Term: June 1.2006 through SeDtember 30,2006. 

June 1,2007 through SeDtember 30.2007 

June 1,2008 through September 30.2008 
June I ,  2009 through September 30.2009 
June 1.2010. through Seotember 30.2010 

- 
Special Conditions: The terms and conditions specified in Attachment C which is 
attached hereto. 
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Confirmation Letter 

Page 2 

This Confirmation is being provided pursuant to and in accordance with the EEI 
Master Power Purchase and Sale Agreement dated May 15, 2001 (as amended, the 
“Master Agreement”) between Party A and Party B, and constitutes part of and is subject 
to the terms and provisions of such Master Agreement. Terms used but not defined 
herein shdl have the meanings ascribed to them in the Master Agreement. 
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Attachment A 

Capacitv Purchase Price Schedule 

Capacity 
Purchase 

Price - Year - Month ($/MW-Mo) 

2006 

2007 

2008 

2009 

201 0 

June 
July 
August 
September 
June 
July 
August 
September 
June 
July 
August 
September 
June 
July 
August 
September 
June 
July 
August 
September 
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Attachment B 

Enerav Purchase Price Determination 

1. Enerav Purchase Price. Buyer shall pay Seller an Energy Payment for the MWh 
of Scheduled Quantity provided each calendar month by Seller hereunder equal to 
the sum of the hourly products of Scheduled Quantity and the Energy Purchase 
Price plus the product of the number of start-ups and the applicable start-up price, if 
applicable. The Energy Purchase Price is equal to the following: 

EPP=FCPxHR + VOMCP 

Where: 

EPP = Energy Purchase Price ($/MWh) 
FCP = Fuel Compensation Price (WMMBTU) as defined pursuant to Section 2 

of this Attachment 8, Fuel Comwnsation Price. 
HR = Heat Rate (MMBTU/MWh) as defined pursuant to Section 4 of this 

Attachment B, Heat Rat&. 
VOMCP = Variable Operation and Maintenance Compensation Price (WMWh) as 

defined pursuant to Section 3 of this Attachment B, Variable OPeration 
3. 

Cold Start Start-up Price 0 per start plus Start Fuel Charge 
Hot Start Start-up Price -er start plus Start Fuel Charge 
Start Fuel Charge per unit start-MMBtu x FCP specified pursuant to Section 

2(a) of this Attachment B. 

2. Fuel Comwnsation Price. The Fuel Compensation Price (FCP) shall be 
determined each day based on the time that Buyer submits a Schedule to Seller as 
set forth below. 

(a) For Schedules submitted by Buyer to Seller prior to 9:00 a.m. EPT on the 
Business Day prior to the day of Product delivery, the FCP shall be equal 
to the midpoint of the common range forth 

its successor) for gas flow that begins the same day as Product delivery 
(or, in the event that McGraw Hill - Platts does not publish such a price 
for gas flow that begins on said day, then the average of such price 
published by McGraw Hill - Platts for the previous and next Business 
Day) plus.ger(llYMMBtu. The FCP will be adjusted to include, if 

imposed by the jurisdiction in which the Source Units are located. 

published by McGraw Hill - Platts' Gas 

applicable, any taxes on gas usage, consumption, and/or sales tax(es) 

(b) For Schedules submitted by Buyer to Seller after the deadline specified 
in 2 (a) above, but during-business hours (as such business hours 
are defined-prior to or during the day of Product Delivery, the 
FCP shall be equal to a price agreed to by the Parties, plus 
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W M M B t u .  Absent such pricing agreement in the preceding 
sentence, the FCP shall equal the- weighted average index 
price as published on the website 0fW-a for the month 
immediately following the month of the Buyer's Schedule being traded on 

at the time that Buyer notifies Seller of Buyer's Schedule, plus Lr MMBtu. The FCP will be adjusted to include, if applicable, any 
taxes on gas usage, consumption, and/or sales tax(es) imposed by the 
jurisdiction in which the Source Units are located. 

(c) For Schedules submitted by Buyer to Seller other than the Schedules 
provided for in (a) and (b) above, but prior to or during the day of Product 
delivery, the FCP shall be equal to a price agreed to by the Patties, plus 

-"MMBtu. Absent such agreement in the preceding sentence, the 
FCP shall equal the eighted average index price as 
published on the we=or the month immediately following the 
month of the Buyer's Schedule being traded o n o f o r  the first- 
business hour following the time Buyer notifies Seller of Buyer's 
Schedule, plus-MMBtu. The FCP will be adjusted to include, if 
applicable, any taxes on gas usage, consumption, andor sales tax(es) 
imposed by the jurisdiction in which the Source Units are located. 

3. Variable ODeration and Maintenance ComDensation Price. The "Base Value" for 
the Variable Operation and Maintenance Compensation Price shal- in 
2005 dollars. This fee shall be applicable for every MWh generated by Seller at the 
request of Buyer in accordance with the Scheduled Quantity. On June 1,2006 and 
on each June 1 thereafter, said Base Value shall be adjusted proportionately with 
the change in the Consumers Price Index-Urban Wage Earners and Clerical 
Workers {as specified by the Bureau of Labor Statistics and published by the US 
Department of Labor) that was experienced from the prior calendar year using a 
January to January comparison. 

4. Heat Rate. Heat Rate (HR) is the number of million British Thermal Units 
(MMBTUs) required to produce one megawatthour of energy at the Source Unit@) 
using the Higher Heating Value (HHV) of the fuel. 

For purposes of this Confirmation, Heat Rate is equal t o w M 6 t u l M W h .  
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Attachment C 

SDecial Conditions 

1. Definitions. 

a) CaDacitv Pavment: - The monthly amount due from Buyer to Seller for the 
Contract Quantity which is equal to the product of the Contract Quantity and 
the Capacity Purchase Price, which amount may be reduced pursuant to 
Section 5 of these Special Conditions. 

b) Cold Start: - The length of time required by the Source Unit@) to achieve 
full-load from a condition where the Source Unit(@ is off-line and has cooled 
sufficiently to be off turning gear. A Cold Start exists if the Source Unit(s) 
have not operated for more than 24 hours. 

c) Eastern Prevailina Time: - If daylight savings time is legally observed at the 
Delivery Point at the time specified, then Eastern Daylight Time, otherwise 
Eastern Standard Time. 

d) € n e w  Pavment - The monthly amount due from Buyer to Seller for the 
Scheduled Quantity which is equal to the sum of the hourly products of 
Scheduled Quantity and the Energy Purchase Price, plus the product of the 
number of starts and the applicable start-up price. 

e) Hot Staq: - The length of time required by the Source Unit@) to achieve full- 
load from a condition where the generating unit is off-line and the turbine is 
off-line but is still on turning gear. A Hot Start exists if the Source Unit(s) 
has been off-line for less than 24 hours. 

g) Minimum Schedule - The minimum amount of the Contract Quantity that 
may be Scheduled by Buyer. 

h) NERC: - The North American Electric Reliability Council, including any 
sumssor thereto and subdivisions thereof. 

i) On-Peak Hours or On-Peak: - Hour ending 0800 through hour ending 2300 
EPT, Monday-Friday, excluding NERC Holidays. 

j) Off-Peak Hours or Off-Peak: - All hours that are not On-Peak Hours. 
k) Scheduled Quantity: - The amount of the Contract Quantity Scheduled by 

Buyer which shall be equal to either (1) the Minimum Schedule, or (2) the 
Contract Quantity. 

2. Buver's and Seller's Recmsentative(s1. Buyer and Seller shall each designate a 
commercial representative(s) with authority to transact for and on behalf of 
themselves on all matters and inform each other of such representative(s) 
before June 1, 2006. In all such matters, Buyer and Seller shall be bound by the 
written communications (including e-mail), telephonic directions and oral 
directions, requests and decision made by its Representative(s). Buyer and 
Seller shall promptly notify, in accordance with the Master Agreement, the other 
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Party in writing of any replacement of its representative(s). References herein 
to "Buyer" or "Seller" shall include such representative(s). 

3. Schedulina and DisDatch Reauirements. 

a. Buyer may Schedule from Seller, as a financial bilateral transaction settled 
in the MISO day-ahead or real-time market, the Scheduled Quantity. If 
Scheduled for settlement in the day-ahead market, Buyer shall contact 
Seller for approval of the Schedules submitted by Buyer to MISO at least 
thirty (30) minutes prior to the deadline established by MISO for bids and 
offers for the day-ahead market. If Scheduled for settlement in the real-time 
market, Buyer shall notify Seller of a Schedule with four (4) hours prior 
notice for a Cold Start and three (3) hours prior notice for a Hot Start. Such 
notice shall include the Scheduled Quantity designated by Buyer in 160 MW 
increments for each hour of the Schedule. Such Schedule shall be for a 
minimum of four (4) continuous hours. 

Buyer may extend the Schedule in one-hour increments by submitting an 
amended schedule to Seller ('Amended Schedule"). Such Amended 
Schedule must be delivered to Seller at least forty-five (45) minutes prior to 
the end of the original Schedule or a prior Amended Schedule. The 
Amended Schedule only applies to extension of the original Schedule or a 
prior Amended Schedule; Buyer may not shorten an existing or previously 
requested Schedule without Seller's specific approval. Such Amended 
Schedules shall be settled in the real-time market. 

Buyer shall be limited to no more than two (2) starts per day per Source 
Unit. for each Source Unit, there shall be a mandatory minimum interval of 
two (2) hours between the end of a Schedule and the beginning of a 
subsequent Schedule. 

The source for the Schedule shall be the Source Unit(s). Seller shall 
designate which Source Unit@) are applicable for a Schedule at the time 
that each Schedule is established. 

b. Buyer may designate the Source Unit@) as a Oesignated Network 
Resource ('DNR") as defined by the Open Access Transmission and 
Energy Markets Tariff of MISO (YEMT"), as filed at the Federal Energy 
Regulatory Commission by MISO and as amended from time to time. Prior 
to the MISO mandated timeframe for updating Module E requirements and 
for FTR allocations each year, Seller shall determine which two of the 
Source Units Buyer may designate as a DNR. For 2006, Seller will notify 
which Source Units are allocated to Buyer before February 10,2006. In the 
event that the Source Unit@) fail(@ to qualify a5 a DNR for Buyer or if the 
Source Unit@) fail to meet capacity, installed reserve, resource adequacy or 
other similar requirements as established by (a) any regulatory agency 
and/or (b) any electric power reliabiltty organization (e.g., ECAR, NERC), 
that has jurisdiction over Buyer, then within 30 days of such failure Buyer 
shall have the option upon written notice to Seller to (i) terminate this 
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Transaction, effective 180 days after the date of the written notice, without 
liability of one Party to the other for such termination or (ii) require that the 
Parties renegotiate the Capacity Purchase Price. If Buyer elects to require 
renegotiation of the Capacity Purchase Price, then prior to agreement by 
the Parties on the Capacity Purchase Price, Seller shall have the right to 
terminate this Transaction upon 180 days' written notice to Buyer without 
liability of one Party to the other for such termination. If the Parties fail to 
reach agreement on a renegotiated Capacity Purchase Price within 30 days 
of Buyer's notice requiring renegotiation, then Buyer shall again have the 
option upon written notice to Seller to terminate this Transaction, effective 
180 days after the date of the written notice, without liability of one Party to 
the other for such termination. 

4. MIS0 Charaes: Buyer and Seller shall each be responsible for their respective 
charges assessed by MISO. 

All MIS0 costs or charges imposed on or associated with the receipt of the 
Scheduled Quantity from the source to the Delivery Point, the amount of which 
are dependent upon the market (La, day-ahead or real-time) for which Product 
delivery is Scheduled, shall be deemed associated with the day-ahead market if 
Buyer provides a Schedule at least thirty (30) minutes prior to the deadline 
established by MISO for bids and offers for the day-ahead market; otherwise 
such costs or charges shall be deemed associated with the real-time market. All 
of the foregoing costs are the responsibility of the Seller. 

Any MISO costs or charges imposed on or associated with the receipt of the 
Scheduled Quantity from the Delivery Point to the sink, whether such charges 
are associated with the day-ahead or real-time market, shall be the 
responsibility of the Buyer. 

5. Availabilitv Guarantee: Seller guarantees to Buyer that it will meet the Schedule 
submitted by Buyer to Seller at least 98% of the Scheduled On-Peak Hours 
each month during the term of this Transaction and 95% of the Scheduled Off- 
Peak Hours each month during the term of this Transaction (the "Availability 
Guarantee"). Seller's failure to achieve the Availability Guarantee will result in 
an Availability Penalty as specified below. 

a. Unavailabilitv Damaaes: For each percentage point (or portion thereof) 
below the On-Peak Availability Guarantee when Seller is not able to meet 
the Schedule submitted by Buyer to Seller throughout the duration of a 
calendar month, the penalty shall be 3.2% of the monthly Capacity Payment 
(the "On Peak Availability Penalty"). For each percentage point (or portion 
thereof) below the Off-Peak Availability Guarantee when Seller is not able 
to meet the Schedule submitted by Buyer to Seller throughout the duration 
of a calendar month, the penalty shall be 0.85% of the monthly Capacity 
Payment (the "Off Peak Availability Penalty). In no event will the sum of 
the On Peak Availability Penalty and the Off Peak Availability Penalty (the 
"Monthly Availability Penalty") exceed the monthly Capacity Payment. The 
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analysis of Seller's performance to determine Availability will be defined as 
follows: 

Scheduled Quantiow -Delivered Energyvvd 
A vailubility,,,, = 

Monthly On Peak Hours x Contract Quantity 

Scheduled Quantity,,, -Delivered Energy,,, 
= xlOo% - Availabilitywa, 

Monzhly Off Peak Hours x Contract Quantity 

Where: 

Scheduled Quantity,.,k means the MWh associated with the 
Schedules submitted by Buyer to Seller during the applicable 
month for On-Peak Hours. 

Scheduled 
Schedules submitted by Buyer to Seller during the applicable 
month for Off-Peak Hours. 

means the MWh associated with the 

Monthly On-Peak Hours and Monthly OWPeak Hours shall mean 
the On-Peak Hours for the On-Peak Availability Guarantee and 
the Off-Peak Hours for the Off-Peak Availability Guarantee of each 
month of the term of this Transaction. 

Delivered Energy shall mean the MWh associated with that portion 
of the Scheduled Quantity for which the Seller operated the 
applicable Source Unit@) and approved the financial bilateral 
transaction during the applicable month. 

Seller shall provide to Buyer the meter data submitted to MISO for the 
applicable Source Unit@) as soon as practicable after the end of each 
calendar month for which Buyer submitted Schedules to Seller hereunder. 

6. Financial Settlement: The financial settlement from Buyer to Seller for each 
calendar month shall consist of the Capacity Payment plus the Energy Payment, 
less any amounts that may be applicable pursuant to Sections 4 and 5 of these 
Special Conditions. 

7. Third Pam Sales: At any time during the Term in which Buyer has not 
Scheduled any Scheduled Quantity, Seller shall have the right to make sales of 
Energy to any party from the Source Unit(s); provided, however, that Buyer's 
rights hereunder shall always and at all times have preference over any other 
sale from the Source Unit@) when Buyer has submitted Buyer's Schedule in 
accordance with the provisions of this Confirmation. 

4 



MASTER POWER PURCHASF, AND SALE AGREElMENT 
CONFIRMATION 

This Confirmation shall confiml the Transaction agreed to on Febniary 7, 2006 
between Consumers Energy Company (“Party A”) and(- (“Party 
- R”) regarding the salet’purchase of the Products under the terms and conditions as 
t-ollows: 

All tenns with  initial capitalization not detiried in  the Master Agreemcnt or this 
Confirmation shall have the meaning specified by the Open Access Transmission and 
Energy Markets Tariff of the Midwest Independent System Operator (“MISO”) or any 
successor thereto and subdivisions thereof. 

Buyer: Consumers Enerev Comparly 

Products; 

[XI Unit Firm 
(Specify Unit(s): 1-4 

[XI FjnnCLD) 
Contract Quantity: 284 MW 

Minimum Schedule: 45 MW 
Delivery Point: The MISO Conimercia\ Pricing Node desixnated for the Michigan Hub 
~“MICHIGAN,HLJB”). 
Contract Price: 

Unit Firm Product: The prices snecified in Attachment A and Attachment B which 
are attached hereto. 

Firni (LD) Product: The product of the monthly MWh Scheduled via an approved 
tinancia1 biiateral transaction times FCP times HE. FC‘P and HR are as defined in  

Attachment B which is attached hereto. 

T e n :  June 1, 2006 through September 30,2006. 

June 1,2007 through September 30,2007 

June I ,  2008 throuch SeDtember 30.2008 

June I ,  2009 through September 30,2009 
June 1, 2010, through September 30, 2010 
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Confirniation Letter 

Page 2 

Special Conditions: 
Unit Fimi Product: The terms and conditions s~ecified in Attachment C which IS 

attached hereto. 

Finn (LD) Product: The tenns and conditions specified in Sections 1.2, 3(a), 3(b) 
{exceut for the last paragraph), 4 and 8 of Attachnieiit C which is attached hereto. 

This Confirmation is being provided pursuant to and in accordance with the 
Master Power Purchase and Sale Agreement dated August 3.  2001, as mended (the 
"Master Agreement") between Party A and Party B, and constitutes part of and is subject 
to the terms and provisions of such Master Agreement. Tentis used but not defined 
herein shall have the meanings ascnbed to them in the Master Agreement. 

CONSUMERS ENERGY COMPANY PA 

2 



Attachment A 

CaPacitv Purchase Price Schedule 

Capacity 
Purchase 

Price 
Year Month ($/MW-MO 1 

2006 June 
July 
August 
September 

2007 June 
July 
August 
September 

2008 June 
July 
August 
September 

2009 June 
July 
August 
September 

201 0 June 
July 
August 
September 



Attachment B 

Enerqy Purchase Price Determination 

1. Energy Purchase Price. Buyer shall pay Seller an Energy Payment for the MWh 
of Scheduled Quantity provided each calendar month by Seller hereunder equal to 
the sum of the hourly products of Scheduled Quantity and the Energy Purchase 
Price plus the product of the number of start-ups and the applicable start-up price, if 
applicable. In the event that the Source Unit(s) are dispatched by MIS0 in the day- 
ahead market far the day of Product delivery hereunder, Buyer shall not pay Seller 
the Cold Start Start-up Price and/or Hot Start Start-up Price. The Energy Purchase 
Price is equal to the following: 

EPP = FCP x HR + VOMCP 

Where: 

EPP = Energy Purchase Price ($/MWh) 
FCP = Fuel Cornpensatton Price ($IMMBTU) as defined pursuant to Sectron 2 

of this Attachment B, Fuel Compensation Price. 
t-lR = Heat Rate (MMBTU/MWh) as defined pursuant to Section 4 of this 

Attachment 8, Heat Rate. 
VOMCP = Variable Operation and Maintenance Compensation Price ($IMWh) as 

defined pursuant to Section 3 of this Attachment 6,  Variable ODeration 
and Maintenance Comaensation Price. 

Cold Start Start-up Price -unit start plus Start Fuel Charge 

Hot Start Start-up Price n u n i t  start plus Start Fuel Charge 

Start Fuel Charge per unit start = FCP specified pursuant to Section 
2(a) of this Attachment B. 

2. Fuel Compensation Price. The Fuel Compensation Price (FCP) sha\l be 
determined each day based on the time that Buyer submits a Schedufe to Seller as 
set forth below. 

(a) For Schedules submitted by Buyer to Seller prior to 9.30 a.m. Eastern 
Standard Time on Trading Days (defined as those days where physical gas 
is traded for next day deliveries) prior to the day of Product delivery, the FCP 
shall be equal to the midpoint of the common range for-city- 
gate as published by Platts' Gas Daily in the Daily Price Survey (or its 
successor or substitute publication, the 'Platts' Price) for gas flow that begins 
the same day as Product d e l i v e r y w M M B t u ,  plus the product of the 
MichCon Gas in Kind Percentage and the Platts Price, 

(b) For Schedules submitted by Buyer to Seller for any nomination that is not 
submitted under (a) above, the FCP shall equal to the midpoint of the 
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common range fo-city-gate as published by Platts' Gas Daily in 
the Daily Price Survey (or its successor or substitute publication, the 'Ptatts' 
Price) for the Trading Day after the day Product delivery occurs plus 
WMMBtu ,  plus the product of- Gas in Kind Percentage and 
the Platts Price. 

3. Variable Ooeration and Maintenance Compensation Price. The Variable 
Operation and Maintenance Compensation Price is set forth below. 

VOMCP 
L_ Year f$/MW h 1 

2006 

2009 
201 0 

4. Heat Rate. Heat Rate (HR) is the number of million British Thermal Units 
(MMBTUs) required to produce one megawatthour of energy at the Source Unit@) 
using the Higher Heating Value (HHV) of the fuel. 

For purposes of this Confirmation, Heat Rate i s w M 6 t u l M W h .  
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Attachment C 

Special Conditions 

1.  Definitions. 

Capacity Pavment: - The monthly amount due from Buyer to Seller for the 
Contract Quantity which is equal to the product of the Contract Quantity and 
the Capacity Purchase Price, which amount may be reduced pursuant to 
Section 5 of these Special Conditions. 
Cold Start: - The length of time requtred by the Source Unrt(s) to achieve 
full-load from a condition where the Source Unit(s) is off-line and has cooled 
sufficiently to be off turning gear. A Cold Start exists if the Source Unit(s) 
has not operated for more than 24 hours. 
Eastern Prevailina Time; - If daylight savings time IS legally observed at the 
Deiivery Point at the time specified, then Eastern Oaylrght Time, othewrse 
Eastern Standard Time. 
Enerav Pavment: - The monthly amount due from Buyer to Seller for the 
Scheduled Quant\ty which is equal to the sum of the hourly products of 
Scheduled Quantity and the Energy Purchase Price, plus the product of the 
number of starts and the applicable start-up pnce. 
Hot Start: - The length of time required by the Source Unit(s) to achieve full- 
load from a condition where the generating unit is off-line and the turbine IS 
off-line but is still on turning gear. A Hot Start exists if the Source Unit(s) 
has been off-line for less than 24 hours. 
MichCon Gas in Kind Percentaae: - The percentage of natural gas retained 
by the Michigan Consofidated Gas Company (“MichCon“) to compensate it 
for the allowance for company-use and lost-and-unaccounted-for gas on the 
MichCon system as specified tn MichCon’s tariff for gas service. 
Minimum Schedule: - The minimum amount of the Contract Quantity that 
may be Scheduled by Buyer. 
NERC: - The North American Electric Reliability Council, including any 
successor thereto and subdivisions thereof. 
On-Peak Hours or On-Peak: - Hour ending 0800 through hour ending 
2300EPT, Monday-Friday, excluding NERC Holidays. 
Off-Peak Hours or Off-Peak: - All hours that are not On-Peak Hours. 
Scheduled Quantity: - The amount of the Contract Quantity Scheduled by 
Buyer in accordance with the operating characteristics specified in 
Attachment 0 which shalt not be less than the Minimum Schedule nor more 
than the Contract Quantitv. 

2. Buyer’s and Seller’s Rewesentative(s1. Buyer and Seller shall each designate a 
commercial representative(s) with authority to transact for and on behalf of 
themselves on all matters and inform each other of such representative(s) 
before June 1, 2006. Buyer and Seller shall promptly notify in accordance with 
the Master Agreement the other Party in writing of any replacement of its 
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representative(s). References herein to ”Buyer” or “Seller” shall include such 
representativefs). 

3.  Schedolinu and OisDatch Requirements. 

a. Day-Ahead Scheduling. Buyer shall notify Seller of the Schedule that 
Buyer desires Seller to Schedule, as a Financial Bilateral Transaction 
(“FBT) settled in the MISO day-ahead or real-time market for the next day. 
Such notice shall include the Scheduled Quantity designated by Buyer in 
MW incrementddecrements. To permit Seller to Schedule for settlement in 
the day-ahead market, Buyer shall notify Seller of the Schedule at least thirty 
(30) minutes prtor to the deadline established by MIS0 for bids and offers for 
the day-ahead market. Seller shall then submit an FBT to MISO on a timely 
basis. 

b. Real-Time Scheduling. To permit Seller to Schedule for settlement in the 
real-time market, Buyer shall notify Seller of the Schedule with two (2) hours 
prior notice for a Cold Start and two (2) hours prior notice for a Hot Start. 
Such notice shall include the Scheduled Quantity designated by Buyer in 
MW incrernents/decrernents consistent with the operating characteristics 
specified in Attachment D for each hour of the Schedule. Such Schedule 
shall be for a minimum of two (2) continuous hours. 

Buyer may extend the Schedule in one-hour increments by submitting an 
amended schedule to Seller (“Amended Schedule”). Such Amended 
Schedule must be delivered to Seller at least forty-five (45) minutes prior to 
the end of the original Schedule or a prior Amended Schedule. The 
Amended Schedule only applies to extension of the original Schedule or a 
prior Amended Schedule; Buyer may not shorten an existing or previously 
requested Schedule without Seller’s specific approval. Such Amended 
Schedules shall be settled in the real-time market. 

Buyer shall be limited to no more than two (2) starts per day per Source 
Unit. For each Source Unit, there shall be a mandatory minimum interval of 
two (2) hours between the end of a Schedule and the beginning of a 
subsequent Schedule. 

c. Sourcing of Energy. The source of the Energy shall be the Source Unit(s). 
If the Buyer Schedules the Source Unit(s) for settlement in the real-time 
market and such Schedule requires that the Sources Unit(s) generate 

d. Capacity Designation. The source of the Capacity shall be the Source 
Unit(s). Buyer may designate the Source Unit(s) as a Designated Network 
Resource (“w”) as defined by the Open Access Transmission and 
Energy Markets Tariff of MISO (“m), as filed at the Federal Energy 
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Regulatory Commission by MISO and as amended from time to time, and 
Seller agrees to perform consistent with the EMT and comply with all other 
requirements under the EMT necessary to maintain DNR status. In the 
event that the Source Unit(s) fail(s) to qualify as a DNR for Buyer or if the 
Source Unit(s) fails to meet Capacity, installed reserve, resource adequacy 
or other similar requirements as established by (a} any regulatory agency 
andlor (b) any electric power reliability organization (e.g., ECAR, NERC), 
that has jurisdiction over Buyer, then within 30 days of such failure Buyer 
shall have the option upon written notice to Seller to (i) terminate this 
Transaction, effective 180 days after the date of the written notice, without 
liability of one Party to the other for such termination or (ii) require that the 
Parties renegotiate the Capacity Purchase Price. If Buyer elects to require 
renegotiation of the Capacity Purchase Price, then prior to agreement by 
the Parties on the Capacity Purchase Price, Seller shall have the right to 
terminate this Transaction upon 180 days’ written notice to Buyer without 
liability of one Party to the other for such termination. If the Parties fail to 
reach agreement on a renegotiated Capacity Purchase Price within 30 days 
of Buyer’s notice requiring renegotiation, then Buyer shall again have the 
option upon written notice to Seller to terminate this Transaction, effective 
180 days after the date of the written notice, without liability of one Party to 
the other for such termination. 

e. Seller’s MISO Offer Obligations. The Parties recognize that for Seller to 
comply with the provisions of 3(d) above it must offer the energy associated 
with the Source Unit(s) into MISO’s day-ahead energy market. During the 
Tern of this Transaction, Seller must offer such energy consistent with the 
prices and operating characteristics as specified in this Transaction. 

4. MIS0 Charges: Buyer and Seller shall each be responsible for their respective 
charges assessed by MISO, except for the charges specified in Section 3(c) 
above. 

All MISO costs or charges imposed on or associated with the receipt of the 
Scheduled Quantity from the source to the Delivery Point, the amount of which 
are dependent upon the market (i-e,, day-ahead or real-time) for which Product 
delivery is Scheduled, shall be deemed associated with the day-ahead market if 
Buyer provides a Schedule to Seller so that Seller (s able to submit an FBT to 
MISO at least thirty (30) minutes prior to the deadline established by MISO for 
bids and offers for the day-ahead market; otherwise such costs or charges shall 
be deemed associated with the real-time market. All of the foregoing costs are 
the responsibility of the Seller. 

5.  Availability Guarantee: Seller guarantees to Buyer that it will meet the Schedule 
submitted by Buyer to Seller at least 98% of the Scheduled On-Peak Hours 
each month during the term of this Transaction and 95% of the Scheduled Off- 
Peak Hours each month during the term of this Transaction (the ‘Availability 
Guarantee”). Seller’s failure to achieve the Availability Guarantee wi\l result in 
an Availability Penalty as specified below. Seller shall have no other liability or 
responsibility for losses, fees, expenses, penalties or any other costs or damages of 
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Buyer in the event that the Source Unit(s) is (are) not available to Buyer except as 
provided otherwise under AFticle Four of the Master Agreement. 

a. Unavailabilitv Darnanes: For each percentage point (or portion thereof) 
below the On-Peak Availability Guarantee when Seller is not able to meet 
the Schedule submitted by Buyer to Seller throughout the duration of a 
calendar month, the penalty shall be 2.0% of the monthly Capacity Payment 
(the “On Peak Availability Penalty”). For each percentage point (or portion 
thereof) below the Off-Peak Availability Guarantee when Seller is not able 
to meet the Schedule submitted by Buyer to Seller throughout the duration 
of a calendar month, the penalty shall be 0.45% of the monthly Capacity 
Payment {the “Off Peak Availability Penalty”). In no event will the sum of 
the On Peak Availability Penalty and the Off Peak Availability Penalty (the 
“Monthly Availability Penalty”) exceed the monthly Capacity Payment. The 
analysis of Seller’s performance to determine Avatlabitity will be defined as 
forlows: 

Where: 

Scheduled Quantity,.wk means the MWh associated with the 
Schedules submitted by Buyer to Seller during the applicable 
month for On-Peak Hours. 

Scheduled Quantity,s,k means the MWh associated with the 
Schedules submitted by Buyer to Seller during the applicable 
month for Off-Peak Hours. 

Monthly On-Peak Hours and Monthly Off-Peak Hours shall mean 
the On-Peak Hours for the On-Peak Availability Guarantee and 
the Off-Peak Hours for the Off-Peak Availability Guarantee of each 
month of the term of this Transaction. 

Delivered Energy shall mean the metered MWh submitted to MISO 
associated with that portion of the Scheduled Quantity for which 
the Seller operated the Source Unit(s) and approved the Financtal 
Bilateral Transaction during the applicable month. 
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Seller shall provide the meter data associated with each Schedule 
hereunder that is submitted to MIS0 for the applicable Source Unit(s) as 
soon as practicable after the end of the relevant calendar month. 

6.  Financial Settlement: The financial settlement from Buyer to Seller for each 
calendar month shall consist of the Capacity Payment plus the Energy Payment, 
less any amounts that may be applicable pursuant to Sections 3, 4 and 5 of 
these Special Conditions. 

7. Third Party Sales: At any time during the Term in which Buyer has not 
Scheduled any Scheduled Quantity, Seller shall have the right to make sales of 
Energy to any party from the Source Unit(s); provided, however, that Buyer’s 
rights hereunder shall always and at all times have preference over any other 
sale from the Source Unit(s) when Buyer has submitted Buyer’s Schedule in 
accordance with the provisions of this Confirmation. 

8. Delivew Point. In the event that the configuration of the Michigan Hub IS 
materially changed subsequent to the date of this Transaction, then Buyer shall 
have the right to designate the CONSCETR Commercial Node as the Delivery 
Point. The Parties may also mutually agree on another Commercial Node(s) as 
the Delivery Point. 

9. Collateral Threshold Calculations. In calculating exposure for Collateral 
Threshold purposes with respect to this Transaction, only Capacity Payments 
and/or Energy Payments hereunder already invoiced plus Capacity Payments 
and/or Energy Payments subject to invoice upon completion of the billing period 
(pursuant to Section 6.1 of the Master Agreement) shall be included. Mark-to- 
market values shall not be included in the calculation of the Termination 
Payment pursuant to Section 8.1 (c) or 8.2(c) of the Master Agreement. 
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Attachment D 

Operatinq Characteristics 
(All Values in MW) 

Then If Increased Schedule 
is Desired, The Next Hourly 

Allowable Enerav Schedule Is 
If Current Hourly 

Scheduled Amount Is 

45-7 1 
100-1 40 
150-210 
21 0-284 

I f  Current Hourly 
Scheduled Amount Is 

21 0-284 
150-210 
100-1 40 
45-7 

45-7 1, 100-284 
100-1 40, 1 50-284 
150-284 
2 1 0-284 

Then If Decreased Schedule 
Is Desired, The Next Hourly 

Allowable Enemy Schedule Is 

0-284 
0-1 40, 150-21 0 
0-50, 100-140 
0, 45-71 
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MASTER POWER PURCHASE AND SALE AGREEMENT 

COVER SHEET 

This Master Power Purchase and Sale Agreement (“Master Agreement” ) is made as of the following date: 
_________________ (“Effective Date”).  The Master Agreement, together with the exhibits, schedules and any 
written supplements hereto, the Party A Tariff, if any, the Party B Tariff, if any, any designated collateral, credit 
support or margin agreement or similar arrangement between the Parties and all Transactions (including any 
confirmations accepted in accordance with Section 2.3 hereto) shall be referred to as the “Agreement.”  The Parties 
to this Master Agreement are the following: 

Name (“__________________” or “Party A”) Name (“Counterparty” or “Party B”) 

All Notices: All Notices: 

Street:   Street:   

City:  Zip:   City:  Zip:   

Attn: Contract Administration 
Phone:   
Facsimile:   
Duns:   
Federal Tax ID Number:   

Attn: Contract Administration 
Phone:   
Facsimile:   
Duns:   
Federal Tax ID Number:   

Invoices: 
Attn:   
Phone:   
Facsimile:   

Invoices: 
Attn:   
Phone:   
Facsimile:   

Scheduling: 
Attn:   
Phone:   
Facsimile:   

Scheduling: 
Attn:   
Phone:   
Facsimile:   

Payments: 
Attn:   
Phone:   
Facsimile:   

Payments: 
Attn:   
Phone:   
Facsimile:   

Wire Transfer: 
BNK:   
ABA:   
ACCT:   

Wire Transfer: 
BNK:   
ABA:   
ACCT:   

Credit and Collections: 
Attn:   
Phone:   
Facsimile:   

Credit and Collections: 
Attn:   
Phone:   
Facsimile:   

With additional Notices of an Event of Default or 
Potential Event of Default to: 

Attn:   
Phone:   
Facsimile:   

With additional Notices of an Event of Default or 
Potential Event of Default to: 

Attn:   
Phone:   
Facsimile:   
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The Parties hereby agree that the General Terms and Conditions are incorporated herein, and to the following 
provisions as provided for in the General Terms and Conditions: 

Party A Tariff Tariff   Dated   Docket Number   

Party B Tariff Tariff   Dated   Docket Number   

Article Two  

Transaction Terms and Conditions []  Optional provision in Section 2.4.   If not checked, inapplicable. 

Article Four  

Remedies for Failure  
to Deliver or Receive 

[]  Accelerated Payment of Damages. If not checked, inapplicable. 

Article Five []  Cross Default for Party A: 

Events of Default; Remedies []  Party A:  Cross Default Amount $  

 []  Other Entity:  Cross Default Amount $  

 []  Cross Default for Party B:  

 []  Party B:  Cross Default Amount $  

 []  Other Entity:  Cross Default Amount $  

 5.6  Closeout Setoff 

 [] Option A (Applicable if no other selection is made.) 

 [] Option B - Affiliates shall have the meaning set forth in the 
Agreement unless otherwise specified as follows: 
  

 [] Option C (No Setoff) 

Article 8 8.1  Party A Credit Protection: 

Credit and Collateral Requirements (a)  Financial Information: 

 [] Option A 
[] Option B   Specify:   
[] Option C   Specify:   

 (b)  Credit Assurances: 

 [] Not Applicable 
[] Applicable 

 (c)  Collateral Threshold: 

 [] Not Applicable 
[] Applicable 
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 If applicable, complete the following: 

 Party B Collateral Threshold: $ __________; provided, however, that 
Party B’s Collateral Threshold shall be zero if an Event of  Default or 
Potential Event of Default with respect to  Party B has occurred and is 
continuing. 

 Party B Independent Amount: $  

 Party B Rounding Amount: $  

 (d)  Downgrade Event: 

 [] Not Applicable 
[] Applicable 

 If applicable, complete the following: 

 [] It shall be a Downgrade Event for Party B if Party B’s Credit 
Rating falls below __________ from S&P or  __________ from 
Moody’s or if  Party B is not rated by either S&P or Moody’s  

 [] Other:  
Specify:  

 (e)  Guarantor for Party B:  

 Guarantee Amount:  

 8.2  Party B Credit Protection: 

 (a)  Financial Information: 

 [] Option A 
[] Option B   Specify:   
[] Option C   Specify:   

 (b)  Credit Assurances: 

 [] Not Applicable 
[] Applicable 

 (c)  Collateral Threshold: 

 [] Not Applicable 
[] Applicable 

 If applicable, complete the following: 

 Party A Collateral Threshold: $ __________; provided, however, that 
Party A’s Collateral Threshold shall be zero if an Event of  Default or 
Potential Event of Default with respect to Party A has occurred and is 
continuing. 

 Party A Independent Amount: $  

 Party A Rounding Amount: $  
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 (d)  Downgrade Event: 

 [] Not Applicable 
[] Applicable 

 If applicable, complete the following: 

 [] It shall be a Downgrade Event for Party A if Party A’s Credit 
Rating falls below __________ from S&P or  __________ from 
Moody’s or if  Party A is not rated by either S&P or Moody’s  

 [] Other:  
Specify:  

 (e)  Guarantor for Party A:  

 Guarantee Amount:  

Article 10  

Confidentiality []  Confidentiality Applicable If not checked, inapplicable. 

Schedule M  
 []  Party A is a Governmental Entity or Public Power System 
 []  Party B is a Governmental Entity or Public Power System 
 []  Add Section 3.6.  If not checked, inapplicable 
 []  Add Section 8.6.  If not checked, inapplicable 

Other Changes Specify, if any:   
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IN WITNESS WHEREOF, the Parties have caused this Master Agreement to be duly executed as of the date first 
above written. 

Party A Name  Party B Name 

By:   By:   

Name:   Name:   

Title:   Title:   

 
 
 
DISCLAIMER:  This Master Power Purchase and Sale Agreement was prepared by a 
committee of representatives of Edison Electric Institute (“EEI”) and National Energy 
Marketers Association (“NEM”) member companies to facilitate orderly trading in and 
development of wholesale power markets.  Neither EEI nor NEM nor any member 
company nor any of their agents, representatives or attorneys shall be responsible for its 
use, or any damages resulting therefrom.  By providing this Agreement EEI and NEM do 
not offer legal advice and all users are urged to consult their own legal counsel to ensure 
that their commercial objectives will be achieved and their legal interests are adequately 
protected. 
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GENERAL TERMS AND CONDITIONS 

ARTICLE ONE:     GENERAL DEFINITIONS 

1.1 “Affiliate” means, with respect to any person, any other person (other than an 
individual) that, directly or indirectly, through one or more intermediaries, controls, or is 
controlled by, or is under common control with, such person.  For this purpose, “control” means 
the direct or indirect ownership of fifty percent (50%) or more of the outstanding capital stock or 
other equity interests having ordinary voting power. 

1.2 “Agreement” has the meaning set forth in the Cover Sheet.  

1.3 “Bankrupt” means with respect to any entity, such entity (i) files a petition or 
otherwise commences, authorizes or acquiesces in the commencement of a proceeding or cause 
of action under any bankruptcy, insolvency, reorganization or similar law, or has any such 
petition filed or commenced against it, (ii) makes an assignment or any general arrangement for 
the benefit of creditors, (iii) otherwise becomes bankrupt or insolvent (however evidenced), (iv) 
has a liquidator, administrator, receiver, trustee, conservator or similar official appointed with 
respect to it or any substantial portion of its property or assets, or (v) is generally unable to pay 
its debts as they fall due. 

1.4 “Business Day” means any day except a Saturday, Sunday, or a Federal Reserve 
Bank holiday. A Business Day shall open at 8:00 a.m. and close at 5:00 p.m. local time for the 
relevant Party’s principal place of business.  The relevant Party, in each instance unless 
otherwise specified, shall be the Party from whom the notice, payment or delivery is being sent 
and by whom the notice or payment or delivery is to be received. 

1.5 “Buyer” means the Party to a Transaction that is obligated to purchase and 
receive, or cause to be received, the Product, as specified in the Transaction.  

1.6 “Call Option” means an Option entitling, but not obligating, the Option Buyer to 
purchase and receive the Product from the Option Seller at a price equal to the Strike Price for 
the Delivery Period for which the Option may be exercised, all as specified in the Transaction.  
Upon proper exercise of the Option by the Option Buyer, the Option Seller will be obligated to 
sell and deliver the Product for the Delivery Period for which the Option has been exercised. 

1.7 “Claiming Party” has the meaning set forth in Section 3.3. 

1.8 “Claims” means all third party claims or actions, threatened or filed and, whether 
groundless, false, fraudulent or otherwise, that directly or indirectly relate to the subject matter of 
an indemnity, and the resulting losses, damages, expenses, attorneys’ fees and court costs, 
whether incurred by settlement or otherwise, and whether such claims or actions are threatened 
or filed prior to or after the termination of this Agreement. 

1.9 “Confirmation” has the meaning set forth in Section 2.3. 
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1.10 “Contract Price” means the price in $U.S. (unless otherwise provided for) to be 
paid by Buyer to Seller for the purchase of the Product, as specified in the Transaction.    

1.11 “Costs” means, with respect to the Non-Defaulting Party, brokerage fees, 
commissions and other similar third party transaction costs and expenses reasonably incurred by 
such Party either in terminating any arrangement pursuant to which it has hedged its obligations 
or entering into new arrangements which replace a Terminated Transaction; and all reasonable 
attorneys’ fees and expenses incurred by the Non-Defaulting Party in connection with the 
termination of a Transaction. 

1.12 “Credit Rating” means, with respect to any entity, the rating then assigned to such 
entity’s unsecured, senior long-term debt obligations (not supported by third party credit 
enhancements) or if such entity does not have a rating for its senior unsecured long-term debt, 
then the rating then assigned to such entity as an issues rating by S&P, Moody’s or any other 
rating agency agreed by the Parties as set forth in the Cover Sheet. 

1.13 “Cross Default Amount” means the cross default amount, if any, set forth in the 
Cover Sheet for a Party. 

1.14 “Defaulting Party” has the meaning set forth in Section 5.1. 

1.15 “Delivery Period” means the period of delivery for a Transaction, as specified in 
the Transaction. 

1.16 “Delivery Point” means the point at which the Product will be delivered and 
received, as specified in the Transaction. 

1.17 “Downgrade Event” has the meaning set forth on the Cover Sheet. 

1.18 “Early Termination Date” has the meaning set forth in Section 5.2. 

1.19 “Effective Date” has the meaning set forth on the Cover Sheet. 

1.20 “Equitable Defenses” means any bankruptcy, insolvency, reorganization and other 
laws affecting creditors’ rights generally, and with regard to equitable remedies, the discretion of 
the court before which proceedings to obtain same may be pending. 

1.21 “Event of Default” has the meaning set forth in Section 5.1. 

1.22 “FERC” means the Federal Energy Regulatory Commission or any successor 
government agency. 

1.23 “Force Majeure” means an event or circumstance which prevents one Party from 
performing its obligations under one or more Transactions, which event or circumstance was not 
anticipated as of the date the Transaction was agreed to, which is not within the reasonable 
control of, or the result of the negligence of, the Claiming Party, and which, by the exercise of 
due diligence, the Claiming Party is unable to overcome or avoid or cause to be avoided.  Force 
Majeure shall not be based on (i) the loss of Buyer’s markets; (ii) Buyer’s inability economically 
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to use or resell the Product purchased hereunder; (iii) the loss or failure of Seller’s supply; or (iv) 
Seller’s ability to sell the Product at a price greater than the Contract Price.  Neither Party may 
raise a claim of Force Majeure based in whole or in part on curtailment by a Transmission 
Provider unless (i) such Party has contracted for firm transmission with a Transmission Provider 
for the Product to be delivered to or received at the Delivery Point and (ii) such curtailment is 
due to “force majeure” or “uncontrollable force” or a similar term as defined under the 
Transmission Provider’s tariff; provided, however, that existence of the foregoing factors shall 
not be sufficient to conclusively or presumptively prove the existence of a Force Majeure absent 
a showing of other facts and circumstances which in the aggregate with such factors establish 
that a Force Majeure as defined in the first sentence hereof has occurred.  The applicability of 
Force Majeure to the Transaction is governed by the terms of the Products and Related 
Definitions contained in Schedule P. 

1.24 “Gains” means, with respect to any Party, an amount equal to the present value of 
the economic benefit to it, if any (exclusive of Costs), resulting from the termination of a 
Terminated Transaction, determined in a commercially reasonable manner.  

1.25 “Guarantor” means, with respect to a Party, the guarantor, if any, specified for 
such Party on the Cover Sheet.  

1.26 “Interest Rate” means, for any date, the lesser of (a) the per annum rate of interest 
equal to the prime lending rate as may from time to time be published in The Wall Street Journal 
under “Money Rates” on such day (or if not published on such day on the most recent preceding 
day on which published), plus two percent (2%) and (b) the maximum rate permitted by 
applicable law.  

1.27 “Letter(s) of Credit” means one or more irrevocable, transferable standby letters 
of credit issued by a U.S. commercial bank or a foreign bank with a U.S. branch with such bank 
having a credit rating of at least A- from S&P or A3 from Moody’s, in a form acceptable to the 
Party in whose favor the letter of credit is issued.  Costs of a Letter of Credit shall be borne by 
the applicant for such Letter of Credit. 

1.28 “Losses” means, with respect to any Party, an amount equal to the present value 
of the economic loss to it, if any (exclusive of Costs), resulting from termination of a Terminated 
Transaction, determined in a commercially reasonable manner.   

1.29 “Master Agreement” has the meaning set forth on the Cover Sheet. 

1.30 “Moody’s” means Moody’s Investor Services, Inc. or its successor.  

1.31 “NERC Business Day” means any day except a Saturday, Sunday or a holiday as 
defined by the North American Electric Reliability Council or any successor organization 
thereto.  A NERC Business Day shall open at 8:00 a.m. and close at 5:00 p.m. local time for the 
relevant Party’s principal place of business.  The relevant Party, in each instance unless 
otherwise specified, shall be the Party from whom the notice, payment or delivery is being sent 
and by whom the notice or payment or delivery is to be received. 
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1.32 “Non-Defaulting Party” has the meaning set forth in Section 5.2. 

1.33 “Offsetting Transactions” mean any two or more outstanding Transactions, 
having the same or overlapping Delivery Period(s), Delivery Point and payment date, where 
under one or more of such Transactions, one Party is the Seller, and under the other such 
Transaction(s), the same Party is the Buyer. 

1.34 “Option” means the right but not the obligation to purchase or sell a Product as 
specified in a Transaction. 

1.35 “Option Buyer” means the Party specified in a Transaction as the purchaser of an 
option, as defined in Schedule P. 

1.36 “Option Seller” means the Party specified in a Transaction as the seller of an 
option , as defined in Schedule P. 

1.37 “Party A Collateral Threshold” means the collateral threshold, if any, set forth in 
the Cover Sheet for Party A. 

1.38 “Party B Collateral Threshold” means the collateral threshold, if any, set forth in 
the Cover Sheet for Party B. 

1.39 “Party A Independent Amount” means the amount , if any, set forth in the Cover 
Sheet for Party A. 

1.40 “Party B Independent Amount” means the amount , if any, set forth in the Cover 
Sheet for Party B. 

1.41 “Party A Rounding Amount” means the amount, if any, set forth in the Cover 
Sheet for Party A. 

1.42 “Party B Rounding Amount” means the amount, if any, set forth in the Cover 
Sheet for Party B. 

1.43 “Party A Tariff” means the tariff, if any, specified in the Cover Sheet for Party A. 

1.44 “Party B Tariff” means the tariff, if any, specified in the Cover Sheet for Party B. 

1.45 “Performance Assurance” means collateral in the form of either cash, Letter(s) of 
Credit, or other security acceptable to the Requesting Party.   

1.46 “Potential Event of Default” means an event which, with notice or passage of time 
or both, would constitute an Event of Default. 

1.47 “Product” means electric capacity, energy or other product(s) related thereto as 
specified in a Transaction by reference to a Product listed in Schedule P hereto or as otherwise 
specified by the Parties in the Transaction. 
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1.48 “Put Option” means an Option entitling, but not obligating, the Option Buyer to 
sell and deliver the Product to the Option Seller at a price equal to the Strike Price for the 
Delivery Period for which the option may be exercised, all as specified in a Transaction.  Upon 
proper exercise of the Option by the Option Buyer, the Option Seller will be obligated to 
purchase and receive the Product. 

1.49 “Quantity” means that quantity of the Product that Seller agrees to make available 
or sell and deliver, or cause to be delivered, to Buyer, and that Buyer agrees to purchase and 
receive, or cause to be received, from Seller as specified in the Transaction. 

1.50 “Recording” has the meaning set forth in Section 2.4.    

1.51 “Replacement Price” means the price at which Buyer, acting in a commercially 
reasonable manner, purchases at the Delivery Point a replacement for any Product specified in a 
Transaction but not delivered by Seller, plus (i) costs reasonably incurred by Buyer in purchasing 
such substitute Product and (ii) additional transmission charges, if any, reasonably incurred by 
Buyer to the Delivery Point, or at Buyer’s option, the market price at the Delivery Point for such 
Product not delivered as determined by Buyer in a commercially reasonable manner; provided, 
however, in no event shall such price include any penalties, ratcheted demand or similar charges, 
nor shall Buyer be required to utilize or change its utilization of its owned or controlled assets or 
market positions to minimize Seller’s liability.  For the purposes of this definition, Buyer shall be 
considered to have purchased replacement Product to the extent Buyer shall have entered into 
one or more arrangements in a commercially reasonable manner whereby Buyer repurchases its 
obligation to sell and deliver the Product to another party at the Delivery Point. 

1.52 “S&P” means the Standard & Poor’s Rating Group (a division of McGraw-Hill, 
Inc.) or its successor.   

1.53 “Sales Price” means the price at which Seller, acting in a commercially 
reasonable manner, resells at the Delivery Point any Product not received by Buyer, deducting 
from such proceeds any (i) costs reasonably incurred by Seller in reselling such Product and (ii) 
additional transmission charges, if any, reasonably incurred by Seller in delivering such Product 
to the third party purchasers, or at Seller’s option, the market price at the Delivery Point for such 
Product not received as determined by Seller in a commercially reasonable manner; provided, 
however, in no event shall such price include any penalties, ratcheted demand or similar charges, 
nor shall Seller be required to utilize or change its utilization of its owned or controlled assets, 
including contractual assets, or market positions to minimize Buyer’s liability.  For purposes of 
this definition, Seller shall be considered to have resold such Product to the extent Seller shall 
have entered into one or more arrangements in a commercially reasonable manner whereby 
Seller repurchases its obligation to purchase and receive the Product from another party at the 
Delivery Point. 

1.54 “Schedule” or “Scheduling” means the actions of Seller, Buyer and/or their 
designated representatives, including each Party’s Transmission Providers, if applicable, of 
notifying, requesting and confirming to each other the quantity and type of Product to be 
delivered on any given day or days during the Delivery Period at a specified Delivery Point. 
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1.55 “Seller” means the Party to a Transaction that is obligated to sell and deliver, or 
cause to be delivered, the Product, as specified in the Transaction. 

1.56 “Settlement Amount” means, with respect to a Transaction and the Non-
Defaulting Party, the Losses or Gains, and Costs, expressed in U.S. Dollars, which such party 
incurs as a result of the liquidation of a Terminated Transaction pursuant to Section 5.2. 

1.57 “Strike Price” means the price to be paid for the purchase of the Product pursuant 
to an Option. 

1.58 “Terminated Transaction” has the meaning set forth in Section 5.2. 

1.59 “Termination Payment” has the meaning set forth in Section 5.3. 

1.60 “Transaction” means a particular transaction agreed to by the Parties relating to 
the sale and purchase of a Product pursuant to this Master Agreement. 

1.61 “Transmission Provider” means any entity or entities transmitting or transporting 
the Product on behalf of Seller or Buyer to or from the Delivery Point in a particular Transaction. 

ARTICLE TWO:     TRANSACTION TERMS AND CONDITIONS 

2.1 Transactions.  A Transaction shall be entered into upon agreement of the Parties 
orally or, if expressly required by either Party with respect to a particular Transaction, in writing, 
including an electronic means of communication.  Each Party agrees not to contest, or assert any 
defense to, the validity or enforceability of the Transaction entered into in accordance with this 
Master Agreement (i) based on any law requiring agreements to be in writing or to be signed by 
the parties, or (ii) based on any lack of authority of the Party or any lack of authority of any 
employee of the Party to enter into a Transaction. 

2.2 Governing Terms.  Unless otherwise specifically agreed, each Transaction 
between the Parties shall be governed by this Master Agreement.  This Master Agreement 
(including all exhibits, schedules and any written supplements hereto), , the Party A Tariff, if 
any, and the Party B Tariff, if any, any designated collateral, credit support or margin agreement 
or similar arrangement between the Parties and all Transactions (including any Confirmations 
accepted in accordance with Section 2.3) shall form a single integrated agreement between the 
Parties.  Any inconsistency between any terms of this Master Agreement and any terms of the 
Transaction shall be resolved in favor of the terms of such Transaction. 

2.3 Confirmation.  Seller may confirm a Transaction by forwarding to Buyer by 
facsimile within three (3) Business Days after the Transaction is entered into a confirmation 
(“Confirmation”) substantially in the form of Exhibit A.  If Buyer objects to any term(s) of such 
Confirmation, Buyer shall notify Seller in writing of such objections within two (2) Business 
Days of Buyer’s receipt thereof, failing which Buyer shall be deemed to have accepted the terms 
as sent.  If Seller fails to send a Confirmation within three (3) Business Days after the 
Transaction is entered into, a Confirmation substantially in the form of Exhibit A, may be 
forwarded by Buyer to Seller.  If Seller objects to any term(s) of such Confirmation, Seller shall 
notify Buyer of such objections within two (2) Business Days of Seller’s receipt thereof, failing 
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which Seller shall be deemed to have accepted the terms as sent.  If Seller and Buyer each send a 
Confirmation and neither Party objects to the other Party’s Confirmation within two (2) Business 
Days of receipt, Seller’s Confirmation shall be deemed to be accepted and shall be the 
controlling Confirmation, unless (i) Seller’s Confirmation was sent more than three (3) Business 
Days after the Transaction was entered into and (ii) Buyer’s Confirmation was sent prior to 
Seller’s Confirmation, in which case Buyer’s Confirmation shall be deemed to be accepted and 
shall be the controlling Confirmation.  Failure by either Party to send or either Party to return an 
executed Confirmation or any objection by either Party shall not invalidate the Transaction 
agreed to by the Parties. 

2.4 Additional Confirmation Terms.  If the Parties have elected on the Cover Sheet to 
make this Section 2.4 applicable to this Master Agreement, when a Confirmation contains 
provisions, other than those provisions relating to the commercial terms of the Transaction (e.g., 
price or special transmission conditions), which modify or supplement the general terms and 
conditions of this Master Agreement (e.g., arbitration provisions or additional representations 
and warranties), such provisions shall not be deemed to be accepted pursuant to Section 2.3 
unless agreed to either orally or in writing by the Parties; provided that the foregoing shall not 
invalidate any Transaction agreed to by the Parties. 

2.5 Recording.  Unless a Party expressly objects to a Recording (defined below) at the 
beginning of a telephone conversation, each Party  consents to the creation of a tape or electronic 
recording (“Recording”) of all telephone conversations between the Parties to this Master 
Agreement, and that any such Recordings will be retained in confidence, secured from improper 
access, and may be submitted in evidence in any proceeding or action relating to this Agreement.  
Each Party waives any further notice of such monitoring or recording, and agrees to notify its 
officers and employees of such monitoring or recording and to obtain any necessary consent of 
such officers and employees.  The Recording, and the terms and conditions described therein, if 
admissible, shall be the controlling evidence for the Parties’ agreement with respect to a 
particular Transaction in the event a Confirmation is not fully executed (or deemed accepted) by 
both Parties.  Upon full execution (or deemed acceptance) of a Confirmation, such Confirmation 
shall control in the event of any conflict with the terms of a Recording, or in the event of any 
conflict with the terms of this Master Agreement.  

ARTICLE THREE:     OBLIGATIONS AND DELIVERIES 

3.1 Seller’s and Buyer’s Obligations.  With respect to each Transaction, Seller shall 
sell and deliver, or cause to be delivered, and Buyer shall purchase and receive, or cause to be 
received, the Quantity of the Product at the Delivery Point, and Buyer shall pay Seller the 
Contract Price; provided, however, with respect to Options, the obligations set forth in the 
preceding sentence shall only arise if the Option Buyer exercises its Option in accordance with 
its terms.  Seller shall be responsible for any costs or charges imposed on or associated with the 
Product or its delivery of the Product up to the Delivery Point.  Buyer shall be responsible for 
any costs or charges imposed on or associated with the Product or its receipt at and from the 
Delivery Point.   

3.2 Transmission and Scheduling.  Seller shall arrange and be responsible for 
transmission service to the Delivery Point and shall Schedule or arrange for Scheduling services 
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with its Transmission Providers, as specified by the Parties in the Transaction, or in the absence 
thereof, in accordance with the practice of the Transmission Providers, to deliver the Product to 
the Delivery Point.  Buyer shall arrange and be responsible for transmission service at and from 
the Delivery Point and shall Schedule or arrange for Scheduling services with its Transmission 
Providers to receive the Product at the Delivery Point. 

3.3 Force Majeure.  To the extent either Party is prevented by Force Majeure from 
carrying out, in whole or part, its obligations under the Transaction and such Party (the 
“Claiming Party”) gives notice and details of the Force Majeure to the other Party as soon as 
practicable, then, unless the terms of the Product specify otherwise, the Claiming Party shall be 
excused from the performance of its obligations with respect to such Transaction (other than the 
obligation to make payments then due or becoming due with respect to performance prior to the 
Force Majeure).  The Claiming Party shall remedy the Force Majeure with all reasonable 
dispatch.  The non-Claiming Party shall not be required to perform or resume performance of its 
obligations to the Claiming Party corresponding to the obligations of the Claiming Party excused 
by Force Majeure. 

ARTICLE FOUR:     REMEDIES FOR FAILURE TO DELIVER/RECEIVE 

4.1 Seller Failure.  If Seller fails to schedule and/or deliver all or part of the Product 
pursuant to a Transaction, and such failure is not excused under the terms of the Product or by 
Buyer’s failure to perform, then Seller shall pay Buyer, on the date payment would otherwise be 
due in respect of the month in which the failure occurred or, if “Accelerated Payment of 
Damages” is specified on the Cover Sheet, within five (5) Business Days of invoice receipt, an 
amount for such deficiency equal to the positive difference, if any, obtained by subtracting the 
Contract Price from the Replacement Price.  The invoice for such amount shall include a written 
statement explaining in reasonable detail the calculation of such amount. 

4.2 Buyer Failure.  If Buyer fails to schedule and/or receive all or part of the Product 
pursuant to a Transaction and such failure is not excused under the terms of the Product or by 
Seller’s failure to perform, then Buyer shall pay Seller, on the date payment would otherwise be 
due in respect of the month in which the failure occurred or, if “Accelerated Payment of 
Damages” is specified on the Cover Sheet, within five (5) Business Days of invoice receipt, an 
amount for such deficiency equal to the positive difference, if any, obtained by subtracting the 
Sales Price from the Contract Price.  The invoice for such amount shall include a written 
statement explaining in reasonable detail the calculation of such amount. 

ARTICLE FIVE:     EVENTS OF DEFAULT; REMEDIES 

5.1 Events of Default.  An “Event of Default” shall mean, with respect to a Party (a 
“Defaulting Party”), the occurrence of any of the following: 

(a) the failure to make, when due, any payment required pursuant to this 
Agreement if such failure is not remedied within three (3) Business Days 
after written notice; 
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(b) any representation or warranty made by such Party herein is false or 
misleading in any material respect when made or when deemed made or 
repeated; 

(c) the failure to perform any material covenant or obligation set forth in this 
Agreement (except to the extent constituting a separate Event of Default, 
and except for such Party’s obligations to deliver or receive the Product, 
the exclusive remedy for which is provided in Article Four) if such failure 
is not remedied within three (3) Business Days after written notice; 

(d) such Party becomes Bankrupt; 

(e) the failure of such Party to satisfy the creditworthiness/collateral 
requirements agreed to pursuant to Article Eight hereof; 

(f) such Party consolidates or amalgamates with, or merges with or into, or 
transfers all or substantially all of its assets to, another entity and, at the 
time of such consolidation, amalgamation, merger or transfer, the 
resulting, surviving or transferee entity fails to assume all the obligations 
of such Party under this Agreement to which it or its predecessor was a 
party by operation of law or pursuant to an agreement reasonably 
satisfactory to the other Party;  

(g) if the applicable cross default section in the Cover Sheet is indicated for 
such Party, the occurrence and continuation of (i) a default, event of 
default or other similar condition or event in respect of such Party or any 
other party specified in the Cover Sheet for such Party under one or more 
agreements or instruments, individually or collectively, relating to 
indebtedness for borrowed money in an aggregate amount of not less than 
the applicable Cross Default Amount (as specified in the Cover Sheet), 
which results in such indebtedness becoming, or becoming capable at such 
time of being declared, immediately due and payable or (ii) a default by 
such Party or any other party specified in the Cover Sheet for such Party in 
making on the due date therefor one or more payments, individually or 
collectively, in an aggregate amount of not less than the applicable Cross 
Default Amount (as specified in the Cover Sheet); 

(h) with respect to such Party’s Guarantor, if any: 

(i) if any representation or warranty made by a Guarantor in 
connection with this Agreement is false or misleading in any 
material respect when made or when deemed made or repeated; 

(ii) the failure of a Guarantor to make any payment required or to 
perform any other material covenant or obligation in any guaranty 
made in connection with this Agreement and such failure shall not 
be remedied within three (3) Business Days after written notice; 
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(iii) a Guarantor becomes Bankrupt;  

(iv) the failure of a Guarantor’s guaranty to be in full force and effect 
for purposes of this Agreement (other than in accordance with its 
terms) prior to the satisfaction of all obligations of such Party 
under each Transaction to which such guaranty shall relate without 
the written consent of the other Party; or 

(v) a Guarantor shall repudiate, disaffirm, disclaim, or reject, in whole 
or in part, or challenge the validity of any guaranty.  

5.2 Declaration of an Early Termination Date and Calculation of Settlement 
Amounts.  If an Event of Default with respect to a Defaulting Party shall have occurred and be 
continuing, the other Party (the “Non-Defaulting Party”) shall have the right (i) to designate a 
day, no earlier than the day such notice is effective and no later than 20 days after such notice is 
effective, as an early termination date (“Early Termination Date”) to accelerate all amounts 
owing between the Parties and to liquidate and terminate all, but not less than all, Transactions 
(each referred to as a “Terminated Transaction”) between the Parties, (ii) withhold any payments 
due to the Defaulting Party under this Agreement and (iii) suspend performance.  The Non-
Defaulting Party shall calculate, in a commercially reasonable manner, a Settlement Amount for 
each such Terminated Transaction as of the Early Termination Date (or, to the extent that in the 
reasonable opinion of the Non-Defaulting Party certain of such Terminated Transactions are 
commercially impracticable to liquidate and terminate or may not be liquidated and terminated 
under applicable law on the Early Termination Date, as soon thereafter as is reasonably 
practicable). 

5.3 Net Out of Settlement Amounts.  The Non-Defaulting Party shall aggregate all 
Settlement Amounts into a single amount by:  netting out (a) all Settlement Amounts that are due 
to the Defaulting Party, plus, at the option of the Non-Defaulting Party, any cash or other form of 
security then available to the Non-Defaulting Party pursuant to Article Eight, plus any or all 
other amounts due to the Defaulting Party under this Agreement against (b) all Settlement 
Amounts that are due to the Non-Defaulting Party, plus any or all other amounts due to the Non-
Defaulting Party under this Agreement, so that all such amounts shall be netted out to a single 
liquidated amount (the “Termination Payment”) payable by one Party to the other.  The 
Termination Payment shall be due to or due from the Non-Defaulting Party as appropriate. 

5.4 Notice of Payment of Termination Payment.  As soon as practicable after a 
liquidation, notice shall be given by the Non-Defaulting Party to the Defaulting Party of the 
amount of the Termination Payment and whether the Termination Payment is due to or due from 
the Non-Defaulting Party.  The notice shall include a written statement explaining in reasonable 
detail the calculation of such amount.  The Termination Payment shall be made by the Party that 
owes it within two (2) Business Days after such notice is effective. 

5.5 Disputes With Respect to Termination Payment.  If the Defaulting Party disputes 
the Non-Defaulting Party’s calculation of the Termination Payment, in whole or in part, the 
Defaulting Party shall, within two (2) Business Days of receipt of Non-Defaulting Party’s 
calculation of the Termination Payment, provide to the Non-Defaulting Party a detailed written 
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explanation of the basis for such dispute; provided, however, that if the Termination Payment is 
due from the Defaulting Party, the Defaulting Party shall first transfer Performance Assurance to 
the Non-Defaulting Party in an amount equal to the Termination Payment.  

5.6 Closeout Setoffs.   

Option A:  After calculation of a Termination Payment in accordance with Section 5.3, if 
the Defaulting Party would be owed the Termination Payment, the Non-Defaulting Party shall be 
entitled, at its option and in its discretion, to (i) set off against such Termination Payment any 
amounts due and owing by the Defaulting Party to the Non-Defaulting Party under any other 
agreements, instruments or undertakings between the Defaulting Party and the Non-Defaulting 
Party and/or (ii) to the extent the Transactions are not yet liquidated in accordance with Section 
5.2, withhold payment of the Termination Payment to the Defaulting Party.  The remedy 
provided for in this Section shall be without prejudice and in addition to any right of setoff, 
combination of accounts, lien or other right to which any Party is at any time otherwise entitled 
(whether by operation of law, contract or otherwise).  

Option B:  After calculation of a Termination Payment in accordance with Section 5.3, if 
the Defaulting Party would be owed the Termination Payment, the Non-Defaulting Party shall be 
entitled, at its option and in its discretion, to (i) set off against such Termination Payment any 
amounts due and owing by the Defaulting Party or any of its Affiliates to the Non-Defaulting 
Party or any of its Affiliates under any other agreements, instruments or undertakings between 
the Defaulting Party or any of its Affiliates and the Non-Defaulting Party or any of its Affiliates 
and/or (ii) to the extent the Transactions are not yet liquidated in accordance with Section 5.2, 
withhold payment of the Termination Payment to the Defaulting Party.  The remedy provided for 
in this Section shall be without prejudice and in addition to any right of setoff, combination of 
accounts, lien or other right to which any Party is at any time otherwise entitled (whether by 
operation of law, contract or otherwise).  

Option C:  Neither Option A nor B shall apply. 

5.7 Suspension of Performance.  Notwithstanding any other provision of this Master 
Agreement, if (a) an Event of Default or (b) a Potential Event of Default shall have occurred and 
be continuing, the Non-Defaulting Party, upon written notice to the Defaulting Party, shall have 
the right (i) to suspend performance under any or all Transactions; provided, however, in no 
event shall any such suspension continue for longer than ten (10) NERC Business Days with 
respect to any single Transaction unless an early Termination Date shall have been declared and 
notice thereof pursuant to Section 5.2 given, and (ii) to the extent an Event of Default shall have 
occurred and be continuing to exercise any remedy available at law or in equity.  

ARTICLE SIX:     PAYMENT AND NETTING 

6.1 Billing Period.  Unless otherwise specifically agreed upon by the Parties in a 
Transaction, the calendar month shall be the standard period for all payments under this 
Agreement (other than Termination Payments and, if “Accelerated Payment of Damages” is 
specified by the Parties in the Cover Sheet, payments pursuant to Section 4.1 or 4.2 and Option 
premium payments pursuant to Section 6.7).  As soon as practicable after the end of each month, 
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each Party will render to the other Party an invoice for the payment obligations, if any, incurred 
hereunder during the preceding month. 

6.2 Timeliness of Payment.  Unless otherwise agreed by the Parties in a Transaction, 
all invoices under this Master Agreement shall be due and payable in accordance with each 
Party’s invoice instructions on or before the later of the twentieth (20th) day of each month, or 
tenth (10th) day after receipt of the invoice or, if such day is not a Business Day, then on the next 
Business Day.  Each Party will make payments by electronic funds transfer, or by other mutually 
agreeable method(s), to the account designated by the other Party.  Any amounts not paid by the 
due date will be deemed delinquent and will accrue interest at the Interest Rate, such interest to 
be calculated from and including the due date to but excluding the date the delinquent amount is 
paid in full. 

6.3 Disputes and Adjustments of Invoices.  A Party may, in good faith, dispute the 
correctness of any invoice or any adjustment to an invoice, rendered under this Agreement or 
adjust any invoice for any arithmetic or computational error within twelve (12) months of the 
date the invoice, or adjustment to an invoice, was rendered.  In the event an invoice or portion 
thereof, or any other claim or adjustment arising hereunder, is disputed, payment of the 
undisputed portion of the invoice shall be required to be made when due, with notice of the 
objection given to the other Party.  Any invoice dispute or invoice adjustment shall be in writing 
and shall state the basis for the dispute or adjustment.  Payment of the disputed amount shall not 
be required until the dispute is resolved.  Upon resolution of the dispute, any required payment 
shall be made within two (2) Business Days of such resolution along with interest accrued at the 
Interest Rate from and including the due date to but excluding the date paid.  Inadvertent 
overpayments shall be returned upon request or deducted by the Party receiving such 
overpayment from subsequent payments, with interest accrued at the Interest Rate from and 
including the date of such overpayment to but excluding the date repaid or deducted by the Party 
receiving such overpayment.  Any dispute with respect to an invoice is waived unless the other 
Party is notified in accordance with this Section 6.3 within twelve (12) months after the invoice 
is rendered or any specific adjustment to the invoice is made.  If an invoice is not rendered 
within twelve (12) months after the close of the month during which performance of a 
Transaction occurred, the right to payment for such performance is waived. 

6.4 Netting of Payments.  The Parties hereby agree that they shall discharge mutual 
debts and payment obligations due and owing to each other on the same date pursuant to all 
Transactions through netting, in which case all amounts owed by each Party to the other Party 
for the purchase and sale of Products during the monthly billing period under this Master 
Agreement, including any related damages calculated pursuant to Article Four (unless one of the 
Parties elects to accelerate payment of such amounts as permitted by Article Four), interest, and 
payments or credits, shall be netted so that only the excess amount remaining due shall be paid 
by the Party who owes it.   

6.5 Payment Obligation Absent Netting.  If no mutual debts or payment obligations 
exist and only one Party owes a debt or obligation to the other during the monthly billing period, 
including, but not limited to, any related damage amounts calculated pursuant to Article Four, 
interest, and payments or credits, that Party shall pay such sum in full when due.  
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6.6 Security.  Unless the Party benefiting from Performance Assurance or a guaranty 
notifies the other Party in writing, and except in connection with a liquidation and termination in 
accordance with Article Five, all amounts netted pursuant to this Article Six shall not take into 
account or include any Performance Assurance or guaranty which may be in effect to secure a 
Party’s performance under this Agreement. 

6.7 Payment for Options.  The premium amount for the purchase of an Option shall 
be paid within two (2) Business Days of receipt of an invoice from the Option Seller.  Upon 
exercise of an Option, payment for the Product underlying such Option shall be due in 
accordance with Section 6.1. 

6.8 Transaction Netting.  If the Parties enter into one or more Transactions, which in 
conjunction with one or more other outstanding Transactions, constitute Offsetting Transactions, 
then all such Offsetting Transactions may by agreement of the Parties, be netted into a single 
Transaction under which: 

(a) the Party obligated to deliver the greater amount of Energy will deliver the 
difference between the total amount it is obligated to deliver and the total 
amount to be delivered to it under the Offsetting Transactions, and 

(b) the Party owing the greater aggregate payment will pay the net difference 
owed between the Parties. 

Each single Transaction resulting under this Section shall be deemed part of the single, 
indivisible contractual arrangement between the parties, and once such resulting Transaction 
occurs, outstanding obligations under the Offsetting Transactions which are satisfied by such 
offset shall terminate. 

ARTICLE SEVEN:     LIMITATIONS 

7.1 Limitation of Remedies, Liability and Damages.  EXCEPT AS SET FORTH 
HEREIN, THERE IS NO WARRANTY OF MERCHANTABILITY OR FITNESS FOR A 
PARTICULAR PURPOSE, AND ANY AND ALL IMPLIED WARRANTIES ARE 
DISCLAIMED.  THE PARTIES CONFIRM THAT THE EXPRESS REMEDIES AND 
MEASURES OF DAMAGES PROVIDED IN THIS AGREEMENT SATISFY THE 
ESSENTIAL PURPOSES HEREOF.  FOR BREACH OF ANY PROVISION FOR WHICH AN 
EXPRESS REMEDY OR MEASURE OF DAMAGES IS PROVIDED, SUCH EXPRESS 
REMEDY OR MEASURE OF DAMAGES SHALL BE THE SOLE AND EXCLUSIVE 
REMEDY, THE OBLIGOR’S LIABILITY SHALL BE LIMITED AS SET FORTH IN SUCH 
PROVISION AND ALL OTHER REMEDIES OR DAMAGES AT LAW OR IN EQUITY ARE 
WAIVED.  IF NO REMEDY OR MEASURE OF DAMAGES IS EXPRESSLY PROVIDED 
HEREIN OR IN A TRANSACTION, THE OBLIGOR’S LIABILITY SHALL BE LIMITED 
TO DIRECT ACTUAL DAMAGES ONLY, SUCH DIRECT ACTUAL DAMAGES SHALL 
BE THE SOLE AND EXCLUSIVE REMEDY AND ALL OTHER REMEDIES OR 
DAMAGES AT LAW OR IN EQUITY ARE WAIVED.  UNLESS EXPRESSLY HEREIN 
PROVIDED, NEITHER PARTY SHALL BE LIABLE FOR CONSEQUENTIAL, 
INCIDENTAL, PUNITIVE, EXEMPLARY OR INDIRECT DAMAGES, LOST PROFITS OR 
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OTHER BUSINESS INTERRUPTION DAMAGES, BY STATUTE, IN TORT OR 
CONTRACT, UNDER ANY INDEMNITY PROVISION OR OTHERWISE.  IT IS THE 
INTENT OF THE PARTIES THAT THE LIMITATIONS HEREIN IMPOSED ON REMEDIES 
AND THE MEASURE OF DAMAGES BE WITHOUT REGARD TO THE CAUSE OR 
CAUSES RELATED THERETO, INCLUDING THE NEGLIGENCE OF ANY PARTY, 
WHETHER SUCH NEGLIGENCE BE SOLE, JOINT OR CONCURRENT, OR ACTIVE OR 
PASSIVE.  TO THE EXTENT ANY DAMAGES REQUIRED TO BE PAID HEREUNDER 
ARE LIQUIDATED, THE PARTIES ACKNOWLEDGE THAT THE DAMAGES ARE 
DIFFICULT OR IMPOSSIBLE TO DETERMINE, OR OTHERWISE OBTAINING AN 
ADEQUATE REMEDY IS INCONVENIENT AND THE DAMAGES CALCULATED 
HEREUNDER CONSTITUTE A REASONABLE APPROXIMATION OF THE HARM OR 
LOSS. 

ARTICLE EIGHT:     CREDIT AND COLLATERAL REQUIREMENTS 

8.1 Party A Credit Protection.  The applicable credit and collateral requirements shall 
be as specified on the Cover Sheet.  If no option in Section 8.1(a) is specified on the Cover 
Sheet, Section 8.l(a) Option C shall apply exclusively.  If none of Sections 8.1(b), 8.1(c) or 
8.1(d) are specified on the Cover Sheet, Section 8.1(b) shall apply exclusively. 

(a) Financial Information.  Option A:  If requested by Party A, Party B shall 
deliver (i) within 120 days following the end of each fiscal year, a copy of Party B’s annual 
report containing audited consolidated financial statements for such fiscal year and (ii) within 60 
days after the end of each of its first three fiscal quarters of each fiscal year, a copy of Party B’s 
quarterly report containing unaudited consolidated financial statements for such fiscal quarter.  
In all cases the statements shall be for the most recent accounting period and prepared in 
accordance with generally accepted accounting principles; provided, however, that should any 
such statements not be available on a timely basis due to a delay in preparation or certification, 
such delay shall not be an Event of Default so long as Party B diligently pursues the preparation, 
certification and delivery of the statements. 

Option B:  If requested by Party A, Party B shall deliver (i) within 120 days following the 
end of each fiscal year, a copy of the annual report containing audited consolidated financial 
statements for such fiscal year for the party(s) specified on the Cover Sheet and (ii) within 60 
days after the end of each of its first three fiscal quarters of each fiscal year, a copy of quarterly 
report containing unaudited consolidated financial statements for such fiscal quarter for the 
party(s) specified on the Cover Sheet.  In all cases the statements shall be for the most recent 
accounting period and shall be prepared in accordance with generally accepted accounting 
principles; provided, however, that should any such statements not be available on a timely basis 
due to a delay in preparation or certification, such delay shall not be an Event of Default so long 
as the relevant entity diligently pursues the preparation, certification and delivery of the 
statements. 

Option C:  Party A may request from Party B the information specified in the Cover 
Sheet.  
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(b) Credit Assurances.  If Party A has reasonable grounds to believe that Party 
B’s creditworthiness or performance under this Agreement has become unsatisfactory, Party A 
will provide Party B with written notice requesting Performance Assurance in an amount 
determined by Party A in a commercially reasonable manner.  Upon receipt of such notice Party 
B shall have three (3) Business Days to remedy the situation by providing such Performance 
Assurance to Party A.  In the event that Party B fails to provide such Performance Assurance, or 
a guaranty or other credit assurance acceptable to Party A within three (3) Business Days of 
receipt of notice, then an Event of Default under Article Five will be deemed to have occurred 
and Party A will be entitled to the remedies set forth in Article Five of this Master Agreement. 

(c) Collateral Threshold.  If at any time and from time to time during the term 
of this Agreement (and notwithstanding whether an Event of Default has occurred), the 
Termination Payment that would be owed to Party A plus Party B’s Independent Amount, if any, 
exceeds the Party B Collateral Threshold, then Party A, on any Business Day, may request that 
Party B provide Performance Assurance in an amount equal to the amount by which the 
Termination Payment plus Party B’s Independent Amount, if any, exceeds the Party B Collateral 
Threshold (rounding upwards for any fractional amount to the next Party B Rounding Amount) 
(“Party B Performance Assurance”), less any Party B Performance Assurance already posted 
with Party A.  Such Party B Performance Assurance shall be delivered to Party A within three 
(3) Business Days of the date of such request.  On any Business Day (but no more frequently 
than weekly with respect to Letters of Credit and daily with respect to cash), Party B, at its sole 
cost, may request that such Party B Performance Assurance be reduced correspondingly to the 
amount of such excess Termination Payment plus Party B’s Independent Amount, if any, 
(rounding upwards for any fractional amount to the next Party B Rounding Amount).  In the 
event that Party B fails to provide Party B Performance Assurance pursuant to the terms of this 
Article Eight within three (3) Business Days, then an Event of Default under Article Five shall 
be deemed to have occurred and Party A will be entitled to the remedies set forth in Article Five 
of this Master Agreement.  

For purposes of this Section 8.1(c), the calculation of the Termination Payment shall be 
calculated pursuant to Section 5.3 by Party A as if all outstanding Transactions had been 
liquidated, and in addition thereto, shall include all amounts owed but not yet paid by Party B to 
Party A, whether or not such amounts are due, for performance already provided pursuant to any 
and all Transactions. 

(d) Downgrade Event.  If at any time there shall occur a Downgrade Event in 
respect of Party B, then Party A may require Party B to provide Performance Assurance in an 
amount determined by Party A in a commercially reasonable manner.  In the event Party B shall 
fail to provide such Performance Assurance or a guaranty or other credit assurance acceptable to 
Party A within three (3) Business Days of receipt of notice, then an Event of Default shall be 
deemed to have occurred and Party A will be entitled to the remedies set forth in Article Five of 
this Master Agreement. 

(e) If specified on the Cover Sheet, Party B shall deliver to Party A, prior to 
or concurrently with the execution and delivery of this Master Agreement a guarantee in an 
amount not less than the Guarantee Amount specified on the Cover Sheet and in a form 
reasonably acceptable to Party A. 
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8.2 Party B Credit Protection.  The applicable credit and collateral requirements shall 
be as specified on the Cover Sheet.  If no option in Section 8.2(a) is specified on the Cover 
Sheet, Section 8.2(a) Option C shall apply exclusively.  If none of Sections 8.2(b), 8.2(c) or 
8.2(d) are specified on the Cover Sheet, Section 8.2(b) shall apply exclusively. 

(a) Financial Information.  Option A:  If requested by Party B, Party A shall 
deliver (i) within 120 days following the end of each fiscal year, a copy of Party A’s annual 
report containing audited consolidated financial statements for such fiscal year and (ii) within 60 
days after the end of each of its first three fiscal quarters of each fiscal year, a copy of such 
Party’s quarterly report containing unaudited consolidated financial statements for such fiscal 
quarter.  In all cases the statements shall be for the most recent accounting period and prepared in 
accordance with generally accepted accounting principles; provided, however, that should any 
such statements not be available on a timely basis due to a delay in preparation or certification, 
such delay shall not be an Event of Default so long as such Party diligently pursues the 
preparation, certification and delivery of the statements. 

Option B:  If requested by Party B, Party A shall deliver (i) within 120 days following the 
end of each fiscal year, a copy of the annual report containing audited consolidated financial 
statements for such fiscal year for the party(s) specified on the Cover Sheet and (ii) within 60 
days after the end of each of its first three fiscal quarters of each fiscal year, a copy of quarterly 
report containing unaudited consolidated financial statements for such fiscal quarter for the 
party(s) specified on the Cover Sheet.  In all cases the statements shall be for the most recent 
accounting period and shall be prepared in accordance with generally accepted accounting 
principles; provided, however, that should any such statements not be available on a timely basis 
due to a delay in preparation or certification, such delay shall not be an Event of Default so long 
as the relevant entity diligently pursues the preparation, certification and delivery of the 
statements. 

Option C:  Party B may request from Party A the information specified in the Cover 
Sheet.  

(b) Credit Assurances.  If Party B has reasonable grounds to believe that Party 
A’s creditworthiness or performance under this Agreement has become unsatisfactory, Party B 
will provide Party A with written notice requesting Performance Assurance in an amount 
determined by Party B in a commercially reasonable manner.  Upon receipt of such notice Party 
A shall have three (3) Business Days to remedy the situation by providing such Performance 
Assurance to Party B.  In the event that Party A fails to provide such Performance Assurance, or 
a guaranty or other credit assurance acceptable to Party B within three (3) Business Days of 
receipt of notice, then an Event of Default under Article Five will be deemed to have occurred 
and Party B will be entitled to the remedies set forth in Article Five of this Master Agreement. 

(c) Collateral Threshold.  If at any time and from time to time during the term 
of this Agreement (and notwithstanding whether an Event of Default has occurred), the 
Termination Payment that would be owed to Party B plus Party A’s Independent Amount, if any, 
exceeds the Party A Collateral Threshold, then Party B, on any Business Day, may request that 
Party A provide Performance Assurance in an amount equal to the amount by which the 
Termination Payment plus Party A’s Independent Amount, if any, exceeds the Party A Collateral 
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Threshold (rounding upwards for any fractional amount to the next Party A Rounding Amount) 
(“Party A Performance Assurance”), less any Party A Performance Assurance already posted 
with Party B.  Such Party A Performance Assurance shall be delivered to Party B within three (3) 
Business Days of the date of such request.  On any Business Day (but no more frequently than 
weekly with respect to Letters of Credit and daily with respect to cash), Party A, at its sole cost, 
may request that such Party A Performance Assurance be reduced correspondingly to the amount 
of such excess Termination Payment plus Party A’s Independent Amount, if any, (rounding 
upwards for any fractional amount to the next Party A Rounding Amount).  In the event that 
Party A fails to provide Party A Performance Assurance pursuant to the terms of this Article 
Eight within three (3) Business Days, then an Event of Default under Article Five shall be 
deemed to have occurred and Party B will be entitled to the remedies set forth in Article Five of 
this Master Agreement.  

For purposes of this Section 8.2(c), the calculation of the Termination Payment shall be 
calculated pursuant to Section 5.3 by Party B as if all outstanding Transactions had been 
liquidated, and in addition thereto, shall include all amounts owed but not yet paid by Party A to 
Party B, whether or not such amounts are due, for performance already provided pursuant to any 
and all Transactions. 

(d) Downgrade Event.  If at any time there shall occur a Downgrade Event in 
respect of Party A, then Party B may require Party A to provide Performance Assurance in an 
amount determined by Party B in a commercially reasonable manner.  In the event Party A shall 
fail to provide such Performance Assurance or a guaranty or other credit assurance acceptable to 
Party B within three (3) Business Days of receipt of notice, then an Event of Default shall be 
deemed to have occurred and Party B will be entitled to the remedies set forth in Article Five of 
this Master Agreement. 

(e) If specified on the Cover Sheet, Party A shall deliver to Party B, prior to 
or concurrently with the execution and delivery of this Master Agreement a guarantee in an 
amount not less than the Guarantee Amount specified on the Cover Sheet and in a form 
reasonably acceptable to Party B. 

8.3 Grant of Security Interest/Remedies.  To secure its obligations under this 
Agreement and to the extent either or both Parties deliver Performance Assurance hereunder, 
each Party (a “Pledgor”) hereby grants to the other Party (the “Secured Party”) a present and 
continuing security interest in, and lien on (and right of setoff against), and assignment of, all 
cash collateral and cash equivalent collateral and any and all proceeds resulting therefrom or the 
liquidation thereof, whether now or hereafter held by, on behalf of, or for the benefit of, such 
Secured Party, and each Party agrees to take such action as the other Party reasonably requires in 
order to perfect the Secured Party’s first-priority security interest in, and lien on (and right of 
setoff against), such collateral and any and all proceeds resulting therefrom or from the 
liquidation thereof.  Upon or any time after the occurrence or deemed occurrence and during the 
continuation of an Event of Default or an Early Termination Date, the Non-Defaulting Party may 
do any one or more of the following:  (i) exercise any of the rights and remedies of a Secured 
Party with respect to all Performance Assurance, including any such rights and remedies under 
law then in effect; (ii) exercise its rights of setoff against any and all property of the Defaulting 
Party in the possession of the Non-Defaulting Party or its agent; (iii) draw on any outstanding 
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Letter of Credit issued for its benefit; and (iv) liquidate all Performance Assurance then held by 
or for the benefit of the Secured Party free from any claim or right of any nature whatsoever of 
the Defaulting Party, including any equity or right of purchase or redemption by the Defaulting 
Party.  The Secured Party shall apply the proceeds of the collateral realized upon the exercise of 
any such rights or remedies to reduce the Pledgor’s obligations under the Agreement (the 
Pledgor remaining liable for any amounts owing to the Secured Party after such application), 
subject to the Secured Party’s obligation to return any surplus proceeds remaining after such 
obligations are satisfied in full. 

ARTICLE NINE:     GOVERNMENTAL CHARGES 

9.1 Cooperation.  Each Party shall use reasonable efforts to implement the provisions 
of and to administer this Master Agreement in accordance with the intent of the parties to 
minimize all taxes , so long as neither Party is materially adversely affected by such efforts. 

9.2 Governmental Charges.  Seller shall pay or cause to be paid all taxes imposed by 
any government authority(“Governmental Charges”) on or with respect to the Product or a 
Transaction arising prior to the Delivery Point.  Buyer shall pay or cause to be paid all 
Governmental Charges on or with respect to the Product or a Transaction at and from the 
Delivery Point (other than ad valorem, franchise or income taxes which are related to the sale of 
the Product and are, therefore, the responsibility of the Seller).  In the event Seller is required by 
law or regulation to remit or pay Governmental Charges which are Buyer’s responsibility 
hereunder, Buyer shall promptly reimburse Seller for such Governmental Charges.  If Buyer is 
required by law or regulation to remit or pay Governmental Charges which are Seller’s 
responsibility hereunder, Buyer may deduct the amount of any such Governmental Charges from 
the sums due to Seller under Article 6 of this Agreement.  Nothing shall obligate or cause a Party 
to pay or be liable to pay any Governmental Charges for which it is exempt under the law. 

ARTICLE TEN:     MISCELLANEOUS 

10.1 Term of Master Agreement.  The term of this Master Agreement shall commence 
on the Effective Date and shall remain in effect until terminated by either Party upon (thirty) 30 
days’ prior written notice; provided, however, that such termination shall not affect or excuse the 
performance of either Party under any provision of this Master Agreement that by its terms 
survives any such termination and, provided further, that this Master Agreement and any other 
documents executed and delivered hereunder shall remain in effect with respect to the 
Transaction(s) entered into prior to the effective date of such termination until both Parties have 
fulfilled all of their obligations with respect to such Transaction(s), or such Transaction(s) that 
have been terminated under Section 5.2 of this Agreement. 

10.2 Representations and Warranties.  On the Effective Date and the date of entering 
into each Transaction, each Party represents and warrants to the other Party that:  

(i) it is duly organized, validly existing and in good standing under the laws 
of the jurisdiction of its formation; 
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(ii) it has all regulatory authorizations necessary for it to legally perform its 
obligations under this Master Agreement and each Transaction (including 
any Confirmation accepted in accordance with Section 2.3); 

(iii) the execution, delivery and performance of this Master Agreement and 
each Transaction (including any Confirmation accepted in accordance 
with Section 2.3) are within its powers, have been duly authorized by all 
necessary action and do not violate any of the terms and conditions in its 
governing documents, any contracts to which it is a party or any law, rule, 
regulation, order or the like applicable to it; 

(iv) this Master Agreement, each Transaction (including any Confirmation 
accepted in accordance with Section 2.3), and each other document 
executed and delivered in accordance with this Master Agreement 
constitutes its legally valid and binding obligation enforceable against it in 
accordance with its terms; subject to any Equitable Defenses. 

(v) it is not Bankrupt and there are no proceedings pending or being 
contemplated by it or, to its knowledge, threatened against it which would 
result in it being or becoming Bankrupt; 

(vi) there is not pending or, to its knowledge, threatened against it or any of its 
Affiliates any legal proceedings that could materially adversely affect its 
ability to perform its obligations under this Master Agreement and each 
Transaction (including any Confirmation accepted in accordance with 
Section 2.3); 

(vii) no Event of Default or Potential Event of Default with respect to it has 
occurred and is continuing and no such event or circumstance would occur 
as a result of its entering into or performing its obligations under this 
Master Agreement and each Transaction (including any Confirmation 
accepted in accordance with Section 2.3); 

(viii) it is acting for its own account, has made its own independent decision to 
enter into this Master Agreement and each Transaction (including any 
Confirmation accepted in accordance with Section 2.3) and as to whether 
this Master Agreement and each such Transaction (including any 
Confirmation accepted in accordance with Section 2.3) is appropriate or 
proper for it based upon its own judgment, is not relying upon the advice 
or recommendations of the other Party in so doing, and is capable of 
assessing the merits of and understanding, and understands and accepts, 
the terms, conditions and risks of this Master Agreement and each 
Transaction (including any Confirmation accepted in accordance with 
Section 2.3); 

(ix) it is a “forward contract merchant” within the meaning of the United 
States Bankruptcy Code; 
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(x) it has entered into this Master Agreement and each Transaction (including 
any Confirmation accepted in accordance with Section 2.3) in connection 
with the conduct of its business and it has the capacity or ability to make 
or take delivery of all Products referred to in the Transaction to which it is 
a Party; 

(xi) with respect to each Transaction (including any Confirmation accepted in 
accordance with Section 2.3) involving the purchase or sale of a Product 
or an Option, it is a producer, processor, commercial user or merchant 
handling the Product, and it is entering into such Transaction for purposes 
related to its business as such; and  

(xii) the material economic terms of each Transaction are subject to individual 
negotiation by the Parties. 

10.3 Title and Risk of Loss.  Title to and risk of loss related to the Product shall 
transfer from Seller to Buyer at the Delivery Point.  Seller warrants that it will deliver to Buyer 
the Quantity of the Product free and clear of all liens, security interests, claims and 
encumbrances or any interest therein or thereto by any person arising prior to the Delivery Point.   

10.4 Indemnity.  Each Party shall indemnify, defend and hold harmless the other Party 
from and against any Claims arising from or out of any event, circumstance, act or incident first 
occurring or existing during the period when control and title to Product is vested in such Party 
as provided in Section 10.3.  Each Party shall indemnify, defend and hold harmless the other 
Party against any Governmental Charges for which such Party is responsible under Article Nine. 

10.5 Assignment.  Neither Party shall assign this Agreement or its rights hereunder 
without the prior written consent of the other Party, which consent may be withheld in the 
exercise of its sole discretion; provided, however, either Party may, without the consent of the 
other Party (and without relieving itself from liability hereunder), (i) transfer, sell, pledge, 
encumber or assign this Agreement or the accounts, revenues or proceeds hereof in connection 
with any financing or other financial arrangements, (ii) transfer or assign this Agreement to an 
affiliate of such Party which affiliate’s creditworthiness is equal to or higher than that of such 
Party, or (iii) transfer or assign this Agreement to any person or entity succeeding to all or 
substantially all of the assets whose creditworthiness is equal to or higher than that of such Party; 
provided, however, that in each such case, any such assignee shall agree in writing to be bound 
by the terms and conditions hereof and so long as the transferring Party delivers such tax and 
enforceability assurance as the non-transferring Party may reasonably request. 

10.6 Governing Law.  THIS AGREEMENT AND THE RIGHTS AND DUTIES OF 
THE PARTIES HEREUNDER SHALL BE GOVERNED BY AND CONSTRUED, 
ENFORCED AND PERFORMED IN ACCORDANCE WITH THE LAWS OF THE STATE 
OF NEW YORK, WITHOUT REGARD TO PRINCIPLES OF CONFLICTS OF LAW.  EACH 
PARTY WAIVES ITS RESPECTIVE RIGHT TO ANY JURY TRIAL WITH RESPECT TO 
ANY LITIGATION ARISING UNDER OR IN CONNECTION WITH THIS AGREEMENT. 
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10.7 Notices.  All notices, requests, statements or payments shall be made as specified 
in the Cover Sheet.  Notices (other than scheduling requests) shall, unless otherwise specified 
herein, be in writing and may be delivered by hand delivery, United States mail, overnight 
courier service or facsimile.  Notice by facsimile or hand delivery shall be effective at the close 
of business on the day actually received, if received during business hours on a Business Day, 
and otherwise shall be effective at the close of business on the next Business Day.  Notice by 
overnight United States mail or courier shall be effective on the next Business Day after it was 
sent.  A Party may change its addresses by providing notice of same in accordance herewith. 

10.8 General.  This Master Agreement (including the exhibits, schedules and any 
written supplements hereto), the Party A Tariff, if any, the Party B Tariff, if any, any designated 
collateral, credit support or margin agreement or similar arrangement between the Parties and all 
Transactions (including any Confirmation accepted in accordance with Section 2.3) constitute 
the entire agreement between the Parties relating to the subject matter.  Notwithstanding the 
foregoing, any collateral, credit support or margin agreement or similar arrangement between the 
Parties shall, upon designation by the Parties, be deemed part of this Agreement and shall be 
incorporated herein by reference.  This Agreement shall be considered for all purposes as 
prepared through the joint efforts of the parties and shall not be construed against one party or 
the other as a result of the preparation, substitution, submission or other event of negotiation, 
drafting or execution hereof.  Except to the extent herein provided for, no amendment or 
modification to this Master Agreement shall be enforceable unless reduced to writing and 
executed by both Parties.  Each Party agrees if it seeks to amend any applicable wholesale power 
sales tariff during the term of this Agreement, such amendment will not in any way affect 
outstanding Transactions under this Agreement without the prior written consent of the other 
Party.  Each Party further agrees that it will not assert, or defend itself, on the basis that any 
applicable tariff is inconsistent with this Agreement.  This Agreement shall not impart any rights 
enforceable by any third party (other than a permitted successor or assignee bound to this 
Agreement).  Waiver by a Party of any default by the other Party shall not be construed as a 
waiver of any other default.  Any provision declared or rendered unlawful by any applicable 
court of law or regulatory agency or deemed unlawful because of a statutory change 
(individually or collectively, such events referred to as “Regulatory Event”) will not otherwise 
affect the remaining lawful obligations that arise under this Agreement; and provided, further, 
that if a Regulatory Event occurs, the Parties shall use their best efforts to reform this Agreement 
in order to give effect to the original intention of the Parties.  The term “including” when used in 
this Agreement shall be by way of example only and shall not be considered in any way to be in 
limitation.  The headings used herein are for convenience and reference purposes only.  All 
indemnity and audit rights shall survive the termination of this Agreement for twelve (12) 
months.  This Agreement shall be binding on each Party’s successors and permitted assigns. 

10.9 Audit.  Each Party has the right, at its sole expense and during normal working 
hours, to examine the records of the other Party to the extent reasonably necessary to verify the 
accuracy of any statement, charge or computation made pursuant to this Master Agreement.  If 
requested, a Party shall provide to the other Party statements evidencing the Quantity delivered 
at the Delivery Point.  If any such examination reveals any inaccuracy in any statement, the 
necessary adjustments in such statement and the payments thereof will be made promptly and 
shall bear interest calculated at the Interest Rate from the date the overpayment or underpayment 
was made until paid; provided, however, that no adjustment for any statement or payment will be 
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made unless objection to the accuracy thereof was made prior to the lapse of twelve (12) months 
from the rendition thereof, and thereafter any objection shall be deemed waived. 

10.10 Forward Contract.  The Parties acknowledge and agree that all Transactions 
constitute “forward contracts” within the meaning of the United States Bankruptcy Code.   

10.11 Confidentiality.  If the Parties have elected on the Cover Sheet to make this 
Section 10.11 applicable to this Master Agreement, neither Party shall disclose the terms or 
conditions of a Transaction under this Master Agreement to a third party (other than the Party’s 
employees, lenders, counsel, accountants or advisors who have a need to know such information 
and have agreed to keep such terms confidential) except in order to comply with any applicable 
law, regulation, or any exchange, control area or independent system operator rule or in 
connection with any court or regulatory proceeding; provided, however, each Party shall, to the 
extent practicable, use reasonable efforts to prevent or limit the disclosure.  The Parties shall be 
entitled to all remedies available at law or in equity to enforce, or seek relief in connection with, 
this confidentiality obligation. 
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SCHEDULE M 

(THIS SCHEDULE IS INCLUDED IF THE APPROPRIATE BOX ON THE COVER 
SHEET IS MARKED INDICATING A PARTY IS A GOVERNMENTAL ENTITY OR 
PUBLIC POWER SYSTEM) 

A. The Parties agree to add the following definitions in Article One. 

“Act” means ______________________________.1 

“Governmental Entity or Public Power System” means a 
municipality, county, governmental board, public power authority, public 
utility district, joint action agency, or other similar political subdivision or 
public entity of the United States, one or more States or territories or any 
combination thereof. 

“Special Fund” means a fund or account of the Governmental 
Entity or Public Power System set aside and or pledged to satisfy the 
Public Power System’s obligations hereunder out of which amounts shall 
be paid to satisfy all of the Public Power System’s obligations under this 
Master Agreement for the entire Delivery Period. 

B. The following sentence shall be added to the end of the definition of “Force 
Majeure” in Article One. 

If the Claiming Party is a Governmental Entity or Public Power System, 
Force Majeure does not include any action taken by the Governmental 
Entity or Public Power System in its governmental capacity. 

C. The Parties agree to add the following representations and warranties to 
Section 10.2: 

Further and with respect to a Party that is a Governmental Entity or 
Public Power System, such Governmental Entity or Public Power System 
represents and warrants to the other Party continuing throughout the term 
of this Master Agreement, with respect to this Master Agreement and each 
Transaction, as follows: (i) all acts necessary to the valid execution, 
delivery and performance of this Master Agreement, including without 
limitation, competitive bidding, public notice, election, referendum, prior 
appropriation or other required procedures has or will be taken and 
performed as required under the Act and the Public Power System’s 
ordinances, bylaws or other regulations, (ii) all persons making up the 
governing body of Governmental Entity or Public Power System are the 
duly elected or appointed incumbents in their positions and hold such 

                                                 
1  Cite the state enabling and other relevant statutes applicable to Governmental Entity or 

Public Power System. 
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positions in good standing in accordance with the Act and other applicable 
law, (iii) entry into and performance of this Master Agreement by 
Governmental Entity or Public Power System are for a proper public 
purpose within the meaning of the Act and all other relevant 
constitutional, organic or other governing documents and applicable law, 
(iv) the term of this Master Agreement does not extend beyond any 
applicable limitation imposed by the Act or other relevant constitutional, 
organic or other governing documents and applicable law, (v) the Public 
Power System’s obligations to make payments hereunder are 
unsubordinated obligations and such payments are (a) operating and 
maintenance costs (or similar designation) which enjoy first priority of 
payment at all times under any and all bond ordinances or indentures to 
which it is a party, the Act and all other relevant constitutional, organic or 
other governing documents and applicable law or (b) otherwise not subject 
to any prior claim under any and all bond ordinances or indentures to 
which it is a party, the Act and all other relevant constitutional, organic or 
other governing documents and applicable law and are available without 
limitation or deduction to satisfy all Governmental Entity or Public Power 
System’ obligations hereunder and under each Transaction or (c) are to be 
made solely from a Special Fund, (vi) entry into and performance of this 
Master Agreement and each Transaction by the Governmental Entity or 
Public Power System will not adversely affect the exclusion from gross 
income for federal income tax purposes of interest on any obligation of 
Governmental Entity or Public Power System otherwise entitled to such 
exclusion, and (vii) obligations to make payments hereunder do not 
constitute any kind of indebtedness of Governmental Entity or Public 
Power System or create any kind of lien on, or security interest in, any 
property or revenues of Governmental Entity or Public Power System 
which, in either case, is proscribed by any provision of the Act or any 
other relevant constitutional, organic or other governing documents and 
applicable law, any order or judgment of any court or other agency of 
government applicable to it or its assets, or any contractual restriction 
binding on or affecting it or any of its assets. 

D. The Parties agree to add the following sections to Article Three: 

Section 3.4  Public Power System’s Deliveries.  On the Effective 
Date and as a condition to the obligations of the other Party under this 
Agreement, Governmental Entity or Public Power System shall provide 
the other Party hereto (i) certified copies of all ordinances, resolutions, 
public notices and other documents evidencing the necessary 
authorizations with respect to the execution, delivery and performance by 
Governmental Entity or Public Power System of this Master Agreement 
and (ii) an opinion of counsel for Governmental Entity or Public Power 
System, in form and substance reasonably satisfactory to the Other Party, 
regarding the validity, binding effect and enforceability of this Master 
Agreement against Governmental Entity or Public Power System in 
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respect of the Act and all other relevant constitutional organic or other 
governing documents and applicable law. 

Section 3.5   No Immunity Claim.  Governmental Entity or Public 
Power System warrants and covenants that with respect to its contractual 
obligations hereunder and performance thereof, it will not claim immunity 
on the grounds of sovereignty or similar grounds with respect to itself or 
its revenues or assets from (a) suit, (b) jurisdiction of court (including a 
court located outside the jurisdiction of its organization), (c) relief by way 
of injunction, order for specific performance or recovery of property, (d) 
attachment of assets, or (e) execution or enforcement of any judgment. 

E. If the appropriate box is checked on the Cover Sheet, as an alternative to selecting 
one of the options under Section 8.3, the Parties agree to add the following section to Article 
Three: 

Section 3.6  Governmental Entity or Public Power System 
Security.  With respect to each Transaction, Governmental Entity or 
Public Power System shall either (i) have created and set aside a Special 
Fund or (ii) upon execution of this Master Agreement and prior to the 
commencement of each subsequent fiscal year of Governmental Entity or 
Public Power System during any Delivery Period, have obtained all 
necessary budgetary approvals and certifications for payment of all of its 
obligations under this Master Agreement for such fiscal year; any breach 
of this provision shall be deemed to have arisen during a fiscal period of 
Governmental Entity or Public Power System for which budgetary 
approval or certification of its obligations under this Master Agreement is 
in effect and, notwithstanding anything to the contrary in Article Four, an 
Early Termination Date shall automatically and without further notice 
occur hereunder as of such date wherein Governmental Entity or Public 
Power System shall be treated as the Defaulting Party.  Governmental 
Entity or Public Power System shall have allocated to the Special Fund or 
its general funds a revenue base that is adequate to cover Public Power 
System’s payment obligations hereunder throughout the entire Delivery 
Period. 

F. If the appropriate box is checked on the Cover Sheet, the Parties agree to add the 
following section to Article Eight: 

Section 8.4  Governmental Security.  As security for payment and 
performance of Public Power System’s obligations hereunder, Public 
Power System hereby pledges, sets over, assigns and grants to the other 
Party a security interest in all of Public Power System’s right, title and 
interest in and to [specify collateral]. 
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G. The Parties agree to add the following sentence at the end of Section 10.6 - 
Governing Law: 

NOTWITHSTANDING THE FOREGOING, IN RESPECT OF THE 
APPLICABILITY OF THE ACT AS HEREIN PROVIDED, THE LAWS 
OF THE STATE OF _____________2 SHALL APPLY. 

                                                 
2  Insert relevant state for Governmental Entity or Public Power System. 



 32 
 

Version 2.1 (modified 4/25/00) 
©COPYRIGHT 2000 by the Edison Electric Institute and National Energy Marketers Association 

SCHEDULE P:  PRODUCTS AND RELATED DEFINITIONS 

“Ancillary Services” means any of the services identified by a Transmission Provider in 
its transmission tariff as “ancillary services” including, but not limited to, regulation and 
frequency response, energy imbalance, operating reserve-spinning and operating reserve-
supplemental, as may be specified in the Transaction.  

“Capacity” has the meaning specified in the Transaction. 

“Energy” means three-phase, 60-cycle alternating current electric energy, expressed in 
megawatt hours.  

“Firm (LD)” means, with respect to a Transaction, that either Party shall be relieved of its 
obligations to sell and deliver or purchase and receive without liability only to the extent that, 
and for the period during which, such performance is prevented by Force Majeure.  In the 
absence of Force Majeure, the Party to which performance is owed shall be entitled to receive 
from the Party which failed to deliver/receive an amount determined pursuant to Article Four. 

“Firm Transmission Contingent - Contract Path” means, with respect to a Transaction, 
that the performance of either Seller or Buyer (as specified in the Transaction) shall be excused, 
and no damages shall be payable including any amounts determined pursuant to Article Four, if 
the transmission for such Transaction is interrupted or curtailed and (i) such Party has provided 
for firm transmission with the transmission provider(s) for the Product in the case of the Seller 
from the generation source to the Delivery Point or in the case of the Buyer from the Delivery 
Point to the ultimate sink, and (ii) such interruption or curtailment is due to “force majeure” or 
“uncontrollable force” or a similar term as defined under the applicable transmission provider’s 
tariff.  This contingency shall excuse performance for the duration of the interruption or 
curtailment notwithstanding the provisions of the definition of “Force Majeure” in Section 1.23 
to the contrary. 

“Firm Transmission Contingent - Delivery Point” means, with respect to a Transaction, 
that the performance of either Seller or Buyer (as specified in the Transaction) shall be excused, 
and no damages shall be payable including any amounts determined pursuant to Article Four, if 
the transmission to the Delivery Point (in the case of Seller) or from the Delivery Point (in the 
case of Buyer) for such Transaction is interrupted or curtailed and (i) such Party has provided for 
firm transmission with the transmission provider(s) for the Product, in the case of the Seller, to 
be delivered to the Delivery Point or, in the case of Buyer, to be received at the Delivery Point 
and (ii) such interruption or curtailment is due to “force majeure” or “uncontrollable force” or a 
similar term as defined under the applicable transmission provider’s tariff.  This transmission 
contingency excuses performance for the duration of the interruption or curtailment, 
notwithstanding the provisions of the definition of “Force Majeure” in Section 1.23 to the 
contrary.  Interruptions or curtailments of transmission other than the transmission either 
immediately to or from the Delivery Point shall not excuse performance 

“Firm (No Force Majeure)” means, with respect to a Transaction, that if either Party fails 
to perform its obligation to sell and deliver or purchase and receive the Product, the Party to 
which performance is owed shall be entitled to receive from the Party which failed to perform an 
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amount determined pursuant to Article Four.  Force Majeure shall not excuse performance of a 
Firm (No Force Majeure) Transaction. 

“Into ______________ (the “Receiving Transmission Provider”), Seller’s Daily Choice” 
means that, in accordance with the provisions set forth below, (1) the Product shall be scheduled 
and delivered to an interconnection or interface (“Interface”) either (a) on the Receiving 
Transmission Provider’s transmission system border or (b) within the control area of the 
Receiving Transmission Provider if the Product is from a source of generation in that control 
area, which Interface, in either case, the Receiving Transmission Provider identifies as available 
for delivery of the Product in or into its control area; and (2) Seller has the right on a daily 
prescheduled basis to designate the Interface where the Product shall be delivered.  An “Into” 
Product shall be subject to the following provisions: 

1. Prescheduling and Notification.  Subject to the provisions of Section 6, not later 
than the prescheduling deadline of 11:00 a.m. CPT on the Business Day before the next delivery 
day or as otherwise agreed to by Buyer and Seller, Seller shall notify Buyer (“Seller’s 
Notification”) of Seller’s immediate upstream counterparty and the Interface (the “Designated 
Interface”) where Seller shall deliver the Product for the next delivery day, and Buyer shall 
notify Seller of Buyer’s immediate downstream counterparty. 

2. Availability of “Firm Transmission” to Buyer at Designated Interface; “Timely 
Request for Transmission,” “ADI” and “Available Transmission.”  In determining availability to 
Buyer of next-day firm transmission (“Firm Transmission”) from the Designated Interface, a 
“Timely Request for Transmission” shall mean a properly completed request for Firm 
Transmission made by Buyer in accordance with the controlling tariff procedures, which request 
shall be submitted to the Receiving Transmission Provider no later than 30 minutes after delivery 
of Seller’s Notification, provided, however, if the Receiving Transmission Provider is not 
accepting requests for Firm Transmission at the time of Seller’s Notification, then such request 
by Buyer shall be made within 30 minutes of the time when the Receiving Transmission 
Provider first opens thereafter for purposes of accepting requests for Firm Transmission. 

Pursuant to the terms hereof, delivery of the Product may under certain circumstances be 
redesignated to occur at an Interface other than the Designated Interface (any such alternate 
designated interface, an “ADI”) either (a) on the Receiving Transmission Provider’s transmission 
system border or (b) within the control area of the Receiving Transmission Provider if the 
Product is from a source of generation in that control area, which ADI, in either case, the 
Receiving Transmission Provider identifies as available for delivery of the Product in or into its 
control area using either firm or non-firm transmission, as available on a day-ahead or hourly 
basis (individually or collectively referred to as “Available Transmission”) within the Receiving 
Transmission Provider’s transmission system. 

3. Rights of Buyer and Seller Depending Upon Availability of/Timely Request for 
Firm Transmission.  

A. Timely Request for Firm Transmission made by Buyer, Accepted by the 
Receiving Transmission Provider and Purchased by Buyer.  If a Timely Request for Firm 
Transmission is made by Buyer and is accepted by the Receiving Transmission Provider 
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and Buyer purchases such Firm Transmission, then Seller shall deliver and Buyer shall 
receive the Product at the Designated Interface.  

i. If the Firm Transmission purchased by Buyer within the Receiving 
Transmission Provider’s transmission system from the Designated Interface 
ceases to be available to Buyer for any reason, or if Seller is unable to deliver the 
Product at the Designated Interface for any reason except Buyer’s non-
performance, then at Seller’s choice from among the following, Seller shall:  (a) 
to the extent Firm Transmission is available to Buyer from an ADI on a day-ahead 
basis, require Buyer to purchase such Firm Transmission from such ADI, and 
schedule and deliver the affected portion of the Product to such ADI on the basis 
of Buyer’s purchase of Firm Transmission, or (b) require Buyer to purchase non-
firm transmission, and schedule and deliver the affected portion of the Product on 
the basis of Buyer’s purchase of non-firm transmission from the Designated 
Interface or an ADI designated by Seller, or (c) to the extent firm transmission is 
available on an hourly basis, require Buyer to purchase firm transmission, and 
schedule and deliver the affected portion of the Product on the basis of Buyer’s 
purchase of such hourly firm transmission from the Designated Interface or an 
ADI designated by Seller.   

ii. If the Available Transmission utilized by Buyer as required by 
Seller pursuant to Section 3A(i) ceases to be available to Buyer for any reason, 
then Seller shall again have those alternatives stated in Section 3A(i) in order to 
satisfy its obligations. 

iii. Seller’s obligation to schedule and deliver the Product at an ADI is 
subject to Buyer’s obligation referenced in Section 4B to cooperate reasonably 
therewith.  If Buyer and Seller cannot complete the scheduling and/or delivery at 
an ADI, then Buyer shall be deemed to have satisfied its receipt obligations to 
Seller and Seller shall be deemed to have failed its delivery obligations to Buyer, 
and Seller shall be liable to Buyer for amounts determined pursuant to Article 
Four. 

iv. In each instance in which Buyer and Seller must make alternative 
scheduling arrangements for delivery at the Designated Interface or an ADI 
pursuant to Sections 3A(i) or (ii), and Firm Transmission had been purchased by 
both Seller and Buyer into and within the Receiving Transmission Provider’s 
transmission system as to the scheduled delivery which could not be completed as 
a result of the interruption or curtailment of such Firm Transmission, Buyer and 
Seller shall bear their respective transmission expenses and/or associated 
congestion charges incurred in connection with efforts to complete delivery by 
such alternative scheduling and delivery arrangements.  In any instance except as 
set forth in the immediately preceding sentence, Buyer and Seller must make 
alternative scheduling arrangements for delivery at the Designated Interface or an 
ADI under Sections 3A(i) or (ii), Seller shall be responsible for any additional 
transmission purchases and/or associated congestion charges incurred by Buyer in 
connection with such alternative scheduling arrangements. 
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B. Timely Request for Firm Transmission Made by Buyer but Rejected by 
the Receiving Transmission Provider.  If Buyer’s Timely Request for Firm Transmission 
is rejected by the Receiving Transmission Provider because of unavailability of Firm 
Transmission from the Designated Interface, then Buyer shall notify Seller within 15 
minutes after receipt of the Receiving Transmission Provider’s notice of rejection 
(“Buyer’s Rejection Notice”).  If Buyer timely notifies Seller of such unavailability of 
Firm Transmission from the Designated Interface, then Seller shall be obligated either (1) 
to the extent Firm Transmission is available to Buyer from an ADI on a day-ahead basis, 
to require Buyer to purchase (at Buyer’s own expense) such Firm Transmission from 
such ADI and schedule and deliver the Product to such ADI on the basis of Buyer’s 
purchase of Firm Transmission, and thereafter the provisions in Section 3A shall apply, 
or (2) to require Buyer to purchase (at Buyer’s own expense) non-firm transmission, and 
schedule and deliver the Product on the basis of Buyer’s purchase of non-firm 
transmission from the Designated Interface or an ADI designated by the Seller, in which 
case Seller shall bear the risk of interruption or curtailment of the non-firm transmission; 
provided, however, that if the non-firm transmission is interrupted or curtailed or if Seller 
is unable to deliver the Product for any reason, Seller shall have the right to schedule and 
deliver the Product to another ADI in order to satisfy its delivery obligations, in which 
case Seller shall be responsible for any additional transmission purchases and/or 
associated congestion charges incurred by Buyer in connection with Seller’s inability to 
deliver the Product as originally prescheduled.  If Buyer fails to timely notify Seller of 
the unavailability of Firm Transmission, then Buyer shall bear the risk of interruption or 
curtailment of transmission from the Designated Interface, and the provisions of Section 
3D shall apply. 

C. Timely Request for Firm Transmission Made by Buyer, Accepted by the 
Receiving Transmission Provider and not Purchased by Buyer.  If Buyer’s Timely 
Request for Firm Transmission is accepted by the Receiving Transmission Provider but 
Buyer elects to purchase non-firm transmission rather than Firm Transmission to take 
delivery of the Product, then Buyer shall bear the risk of interruption or curtailment of 
transmission from the Designated Interface.  In such circumstances, if Seller’s delivery is 
interrupted as a result of transmission relied upon by Buyer from the Designated 
Interface, then Seller shall be deemed to have satisfied its delivery obligations to Buyer, 
Buyer shall be deemed to have failed to receive the Product and Buyer shall be liable to 
Seller for amounts determined pursuant to Article Four. 

D. No Timely Request for Firm Transmission Made by Buyer, or Buyer Fails 
to Timely Send Buyer’s Rejection Notice.  If Buyer fails to make a Timely Request for 
Firm Transmission or Buyer fails to timely deliver Buyer’s Rejection Notice, then Buyer 
shall bear the risk of interruption or curtailment of transmission from the Designated 
Interface.  In such circumstances, if Seller’s delivery is interrupted as a result of 
transmission relied upon by Buyer from the Designated Interface, then Seller shall be 
deemed to have satisfied its delivery obligations to Buyer, Buyer shall be deemed to have 
failed to receive the Product and Buyer shall be liable to Seller for amounts determined 
pursuant to Article Four. 
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4. Transmission.  

A. Seller’s Responsibilities.  Seller shall be responsible for transmission 
required to deliver the Product to the Designated Interface or ADI, as the case may be.  It 
is expressly agreed that Seller is not required to utilize Firm Transmission for its delivery 
obligations hereunder, and Seller shall bear the risk of utilizing non-firm transmission.  If 
Seller’s scheduled delivery to Buyer is interrupted as a result of Buyer’s attempted 
transmission of the Product beyond the Receiving Transmission Provider’s system 
border, then Seller will be deemed to have satisfied its delivery obligations to Buyer, 
Buyer shall be deemed to have failed to receive the Product and Buyer shall be liable to 
Seller for damages pursuant to Article Four. 

B. Buyer’s Responsibilities.  Buyer shall be responsible for transmission 
required to receive and transmit the Product at and from the Designated Interface or ADI, 
as the case may be, and except as specifically provided in Section 3A and 3B, shall be 
responsible for any costs associated with transmission therefrom.  If Seller is attempting 
to complete the designation of an ADI as a result of Seller’s rights and obligations 
hereunder, Buyer shall co-operate reasonably with Seller in order to effect such alternate 
designation. 

5. Force Majeure.  An “Into” Product shall be subject to the “Force Majeure” 
provisions in Section 1.23.  

6. Multiple Parties in Delivery Chain Involving a Designated Interface.  Seller and 
Buyer recognize that there may be multiple parties involved in the delivery and receipt of the 
Product at the Designated Interface or ADI to the extent that (1) Seller may be purchasing the 
Product from a succession of other sellers (“Other Sellers”), the first of which Other Sellers shall 
be causing the Product to be generated from a source (“Source Seller”) and/or (2) Buyer may be 
selling the Product to a succession of other buyers (“Other Buyers”), the last of which Other 
Buyers shall be using the Product to serve its energy needs (“Sink Buyer”).  Seller and Buyer 
further recognize that in certain Transactions neither Seller nor Buyer may originate the decision 
as to either (a) the original identification of the Designated Interface or ADI (which designation 
may be made by the Source Seller) or (b) the Timely Request for Firm Transmission or the 
purchase of other Available Transmission (which request may be made by the Sink Buyer).  
Accordingly, Seller and Buyer agree as follows: 

A. If Seller is not the Source Seller, then Seller shall notify Buyer of the 
Designated Interface promptly after Seller is notified thereof by the Other Seller with 
whom Seller has a contractual relationship, but in no event may such designation of the 
Designated Interface be later than the prescheduling deadline pertaining to the 
Transaction between Buyer and Seller pursuant to Section 1. 

B. If Buyer is not the Sink Buyer, then Buyer shall notify the Other Buyer 
with whom Buyer has a contractual relationship of the Designated Interface promptly 
after Seller notifies Buyer thereof, with the intent being that the party bearing actual 
responsibility to secure transmission shall have up to 30 minutes after receipt of the 
Designated Interface to submit its Timely Request for Firm Transmission. 
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C. Seller and Buyer each agree that any other communications or actions 
required to be given or made in connection with this “Into Product” (including without 
limitation, information relating to an ADI) shall be made or taken promptly after receipt 
of the relevant information from the Other Sellers and Other Buyers, as the case may be. 

D. Seller and Buyer each agree that in certain Transactions time is of the 
essence and it may be desirable to provide necessary information to Other Sellers and 
Other Buyers in order to complete the scheduling and delivery of the Product.  
Accordingly, Seller and Buyer agree that each has the right, but not the obligation, to 
provide information at its own risk to Other Sellers and Other Buyers, as the case may be, 
in order to effect the prescheduling, scheduling and delivery of the Product 

“Native Load” means the demand imposed on an electric utility or an entity by the 
requirements of retail customers located within a franchised service territory that the electric 
utility or entity has statutory obligation to serve. 

“Non-Firm” means, with respect to a Transaction, that delivery or receipt of the Product 
may be interrupted for any reason or for no reason, without liability on the part of either Party. 

“System Firm” means that the Product will be supplied from the owned or controlled 
generation or pre-existing purchased power assets of the system specified in the Transaction (the 
“System”) with non-firm transmission to and from the Delivery Point, unless a different 
Transmission Contingency is specified in a Transaction.  Seller’s failure to deliver shall be 
excused:  (i) by an event or circumstance which prevents Seller from performing its obligations, 
which event or circumstance was not anticipated as of the date the Transaction was agreed to, 
which is not within the reasonable control of, or the result of the negligence of, the Seller; (ii) by 
Buyer’s failure to perform; (iii) to the extent necessary to preserve the integrity of, or prevent or 
limit any instability on, the System; (iv) to the extent the System or the control area or reliability 
council within which the System operates declares an emergency condition, as determined in the 
system’s, or the control area’s, or reliability council’s reasonable judgment; or (v) by the 
interruption or curtailment of transmission to the Delivery Point or by the occurrence of any 
Transmission Contingency specified in a Transaction as excusing Seller’s performance.  Buyer’s 
failure to receive shall be excused (i) by Force Majeure; (ii) by Seller’s failure to perform, or (iii) 
by the interruption or curtailment of transmission from the Delivery Point or by the occurrence 
of any Transmission Contingency specified in a Transaction as excusing Buyer’s performance.  
In any of such events, neither party shall be liable to the other for any damages, including any 
amounts determined pursuant to Article Four. 

“Transmission Contingent” means, with respect to a Transaction, that the performance of 
either Seller or Buyer (as specified in the Transaction) shall be excused, and no damages shall be 
payable including any amounts determined pursuant to Article Four, if the transmission for such 
Transaction is unavailable or interrupted or curtailed for any reason, at any time, anywhere from 
the Seller’s proposed generating source to the Buyer’s proposed ultimate sink, regardless of 
whether transmission, if any, that such Party is attempting to secure and/or has purchased for the 
Product is firm or non-firm.  If the transmission (whether firm or non-firm) that Seller or Buyer 
is attempting to secure is from source to sink is unavailable, this contingency excuses 
performance for the entire Transaction.  If the transmission (whether firm or non-firm) that Seller 



 38 
 

Version 2.1 (modified 4/25/00) 
©COPYRIGHT 2000 by the Edison Electric Institute and National Energy Marketers Association 

or Buyer has secured from source to sink is interrupted or curtailed for any reason, this 
contingency excuses performance for the duration of the interruption or curtailment 
notwithstanding the provisions of the definition of “Force Majeure” in Article 1.23 to the 
contrary. 

“Unit Firm” means, with respect to a Transaction, that the Product subject to the 
Transaction is intended to be supplied from a generation asset or assets specified in the 
Transaction.  Seller’s failure to deliver under a “Unit Firm” Transaction shall be excused:  (i) if 
the specified generation asset(s) are unavailable as a result of a Forced Outage (as defined in the 
NERC Generating Unit Availability Data System (GADS) Forced Outage reporting guidelines) 
or (ii) by an event or circumstance that affects the specified generation asset(s) so as to prevent 
Seller from performing its obligations, which event or circumstance was not anticipated as of the 
date the Transaction was agreed to, and which is not within the reasonable control of, or the 
result of the negligence of, the Seller or (iii) by Buyer’s failure to perform.  In any of such 
events, Seller shall not be liable to Buyer for any damages, including any amounts determined 
pursuant to Article Four.   
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EXHIBIT A 

MASTER POWER PURCHASE AND SALE AGREEMENT 
CONFIRMATION LETTER 

This confirmation letter shall confirm the Transaction agreed to on ___________, ___ 
between __________________________ (“Party A”) and _____________________ (“Party B”) 
regarding the sale/purchase of the Product under the terms and conditions as follows: 

Seller:    

Buyer:    

Product:   

[] Into _________________, Seller’s Daily Choice 

[] Firm (LD) 

[] Firm (No Force Majeure) 

[] System Firm  

(Specify System:   ) 

[] Unit Firm 

(Specify Unit(s):   ) 

[] Other    

[] Transmission Contingency (If not marked, no transmission contingency) 
[] FT-Contract Path Contingency [] Seller [] Buyer  

[] FT-Delivery Point  Contingency [] Seller [] Buyer 

[] Transmission Contingent [] Seller [] Buyer 

[] Other transmission contingency 

(Specify:   ) 

Contract Quantity:    

Delivery Point:    

Contract Price:   

Energy Price:    

Other Charges:    
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Confirmation Letter 
Page  2 
 
 
Delivery Period:    

Special Conditions:    

Scheduling:    

Option Buyer:    

Option Seller:    

Type of Option:    

Strike Price:    

Premium:    

Exercise Period:    

 
This confirmation letter is being provided pursuant to and in accordance with the Master 

Power Purchase and Sale Agreement dated ______________ (the “Master Agreement”) between 
Party A and Party B, and constitutes part of and is subject to the terms and provisions of such 
Master Agreement.  Terms used but not defined herein shall have the meanings ascribed to them 
in the Master Agreement. 

[Party A]  [Party B] 

 

Name:    Name:    

Title:    Title:    

Phone No:    Phone No:    

Fax:    Fax:    
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COLLATERAL ANNEX 
 
 This Collateral Annex, together with the Paragraph 10 Elections, (the “Collateral 
Annex”) supplements, forms a part of, and is subject to, the EEI Master Power Purchase and Sale 
Agreement, dated ____________, including the Cover Sheet and any other annexes thereto 
between _____________ ("Party A") and _______ ("Party B").  Capitalized terms used in this 
Collateral Annex but not defined herein shall have the meanings given such terms in the 
Agreement.   
 
  The obligations of each Party under the Agreement shall be secured in accordance with 
the provisions of this Collateral Annex, which, except as provided below, sets forth the exclusive 
conditions under which a Party will be required to Transfer Performance Assurance in the form 
of Cash, a Letter of Credit or other property as agreed to by the Parties, as well as the exclusive 
conditions under which a Party will release such Performance Assurance.  This Collateral Annex 
supercedes and replaces in its entirety Sections 8.1(c), 8.2(c) and 8.3 of the Agreement and the 
defined terms used therein to the extent that such terms are otherwise defined and used in this 
Collateral Annex.  In addition, to the extent that the Parties have specified on the Cover Sheet 
that Sections 8.1(b), 8.1(d), 8.2(b) or 8.2(d) of the Agreement are applicable, then the definition 
of Performance Assurance as used in this Collateral Annex shall apply and Paragraphs 2, 6, 7 
and 9 of this Collateral Annex shall apply to any such Performance Assurance posted under such 
provisions, it being understood that nothing contained in this Collateral Annex shall change any 
election that the Parties have specified on the Cover Sheet with respect to Sections 8.1(b), 8.1(d), 
8.2(b) or 8.2(d) of the Agreement, which provisions require a Party to Transfer Performance 
Assurance under certain circumstances not contemplated by this Collateral Annex. 
 
Paragraph 1. Definitions. 
 
 For purposes of this Collateral Annex, the following terms have the respective definitions 
set forth below: 

“Calculation Date" means any Local Business Day on which a Party chooses or is 
requested by the other Party to make the determinations referred to in Paragraphs 3, 4, 5 or 8 of 
this Collateral Annex. 

“Cash” means U.S. dollars held by or on behalf of a Party as Performance Assurance 
hereunder. 

"Collateral Account" shall have the meaning attributed to it in Paragraph 6(a)(ii)(B). 

"Paragraph 10 Cover Sheet" means the Cover Sheet attached to this Collateral Annex 
setting forth certain elections governing this Collateral Annex.  

"Collateral Requirement" shall have the meaning attributed to it in Paragraph 3(b). 
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"Collateral Threshold" means, with respect to a Party, the collateral threshold, if any, set 
forth in the Paragraph 10 Cover Sheet for a Party. 

"Collateral Value" means (a) with respect to Cash, the face amount thereof;  (b) with 
respect to Letters of Credit, the Valuation Percentage multiplied by the stated amount then 
available under the Letter of Credit to be unconditionally drawn by the beneficiary thereof; and 
(c) with respect to other forms of Performance Assurance, the Valuation Percentage multiplied 
by the fair market value on any Calculation Date of each item of Performance Assurance on 
deposit with, or held by or for the benefit of, a Party pursuant to this Collateral Annex as 
determined by such Party in a commercially reasonable manner.   

 
"Credit Rating" means with respect to any entity, on any date of determination, the 

respective ratings then assigned to such entity’s unsecured, senior long-term debt or deposit 
obligations (not supported by third party credit enhancement) by S&P, Moody’s or other 
specified rating agency or agencies or if such entity does not have a rating for its unsecured, 
senior long-term debt or deposit obligations, then the rating assigned to such entity as its 
“corporate credit rating” by S&P.   

 
“Credit Rating Event" shall have the meaning attributed to it in Paragraph 6(a)(iii). 

 
"Current Mark-to-Market Value" of an outstanding Transaction, on any Calculation Date, 

means the amount, as calculated in good faith and in a commercially reasonable manner, which a 
Party to the Agreement would pay to (a negative Current Mark-to-Market Value) or receive from 
(a positive Current Mark-to-Market Value) the other Party as the Settlement Amount (calculated 
at the mid-point between the bid price and the offer price) for such Transaction.   

 
"Custodian" shall have the meaning attributed to it in Paragraph 6(a)(i). 
 
"Downgraded Party" shall have the meaning attributed to it in Paragraph 6(a)(i). 

"Eligible Collateral" means, with respect to a Party, the Performance Assurance specified 
for such Party on the Paragraph 10 Cover Sheet. 

"Exposure" of one Party (“Party X”) to the other Party (“Party Y”) for each Transaction 
means (without duplication) as of any Calculation Date the sum of the following: 

 
(a) the aggregate of all amounts in respect of such Transaction that are owed or 

otherwise accrued and payable (regardless of whether such amounts have been or could be 
invoiced) to Party X and that remain unpaid as of such Calculation Date minus the aggregate 
of all amounts in respect of such Transaction that are owed or otherwise accrued and payable 
(regardless of whether such amounts have been or could be invoiced) to Party Y and that 
remain unpaid as of such Calculation Date; plus 

 
(b) the Current Mark-to-Market Value of such Transaction to Party X. 

 
"Exposure Amount" shall have the meaning set forth in Paragraph 3(a). 
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 "Independent Amount" means, with respect to a Party, the amount, if any, set forth in the 
Paragraph 10 Cover Sheet for such Party (which amount, if designated, shall either be a Fixed 
Independent Amount, a Full Floating Independent Amount or a Partial Floating Independent Amount, in 
each case, as designated on the Paragraph 10 Cover Sheet), or if no amount is specified, zero, or with 
respect to either Party, an additional or reduced amount agreed to as such for that Party in respect of a 
Transaction. 

 
"Interest Amount" means with respect to a Party and an Interest Period, the sum of the 

daily interest amounts for all days in such Interest Period; each daily interest amount to be 
determined by such Party as follows: (a) the amount of Cash held by such Party on that day; 
multiplied by (b) the Interest Rate for that day, divided by (c) 360.   
 

"Interest Period" means the period from (and including) the last Local Business Day on 
which an Interest Amount was Transferred by a Party (or if no Interest Amount has yet been 
Transferred by such Party, the Local Business Day on which Cash was Transferred to such 
Party) to (but excluding) the Local Business Day on which the current Interest Amount is to be 
Transferred.  

 
"Interest Rate" means, in respect of a Party holding Cash, the rate specified for such Party 

in the Paragraph 10 Cover Sheet.   

"Letter of Credit" means an irrevocable, transferable, standby letter of credit, issued by a 
major U.S. commercial bank or the U.S. branch office of a foreign bank with, in either case,  a 
Credit Rating of at least (a) "A-" by S&P and "A3" by Moody's, if such entity is rated by both 
S&P and Moody’s or (b) "A-" by S&P  or "A3" by Moody's, if such entity is rated by either S&P 
or Moody’s but not both, substantially in the form set forth in Schedule 1 attached hereto, with 
such changes to the terms in that form as the issuing bank may require and as may be acceptable 
to the beneficiary thereof. 
 

"Letter of Credit Default" means with respect to a Letter of Credit, the occurrence of any 
of the following events:  (a) the issuer of such Letter of Credit shall fail to maintain a Credit 
Rating of at least (i) "A-" by S&P or "A3" by Moody’s, if such issuer is rated by both S&P and 
Moody’s, (ii) “A-“ by S&P, if such issuer is rated only by S&P, or (iii) "A3" by Moody’s, if such 
issuer is rated only by Moody’s; (b) the issuer of the Letter of Credit shall fail to comply with or 
perform its obligations under such Letter of Credit; (c) the issuer of such Letter of Credit shall 
disaffirm, disclaim, repudiate or reject, in whole or in part, or challenge the validity of, such 
Letter of Credit; (d) such Letter of Credit shall expire or terminate, or shall fail or cease to be in 
full force and effect at any time during the term of the Agreement, in any such case without 
replacement; or (e) the issuer of such Letter of Credit shall become Bankrupt; provided, 
however, that no Letter of Credit Default shall occur or be continuing in any event with respect 
to a Letter of Credit after the time such Letter of Credit is required to be canceled or returned to a 
Party in accordance with the terms of this Collateral Annex. 
 
 “Local Business Day” means, a day on which commercial banks are open for business (a) 
in relation to any payment, in the place where the relevant account is located and (b) in relation 
to any notice or other communication, in the city specified in the address for notice provided by 
the recipient. 
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"Minimum Transfer Amount" means, with respect to a Party, the amount, if any, set forth 

in the Paragraph 10 Cover Sheet for such Party. 

"Net Exposure" shall have the meaning attributed to it in Paragraph 3(a). 
  

“Notification Time” means 11:00, New York time, on any Calculation Date or any 
different time specified in the Paragraph 10 Cover Sheet.  
 

"Obligations" shall have the meaning attributed to it in Paragraph 2. 
  

"Performance Assurance" means all Eligible Collateral, all other property acceptable to 
the Party to which it is Transferred, and all proceeds thereof, that has been Transferred to or 
received by a Party hereunder and not subsequently Transferred to the other Party pursuant to 
Paragraph 5 or otherwise received by the other Party.  Any Interest Amount or portion thereof 
not Transferred pursuant to Paragraph 6(a)(iv) and any Cash received and held by a Party after 
drawing on any Letter of Credit will constitute Performance Assurance in the form of Cash, until 
all or any portion of such Cash is applied against Obligations owing to such Party pursuant to the 
provisions of this Collateral Annex.  Any guaranty agreement executed by a Guarantor of a Party 
shall not constitute Performance Assurance hereunder. 

“Pledging Party” shall have the meaning attributed to it in Paragraph 3(b). 

“Qualified Institution” means a commercial bank or trust company organized under the 
laws of the United States or a political subdivision thereof, with (i) a Credit Rating of at least (a) 
"A-" by S&P and "A3" by Moody's, if such entity is rated by both S&P and Moody’s or (b) "A-" 
by S&P or "A3" by Moody's, if such entity is rated by either S&P or Moody’s but not both, and 
(ii) having a capital and surplus of at least $1,000,000,000. 

 
“Reference Market-maker” means a leading dealer in the relevant market selected by a 

Party determining its Exposure in good faith from among dealers of the highest credit standing 
which satisfy all the criteria that such Party applies generally at the time in deciding whether to 
offer or to make an extension of credit.   

 
"Rounding Amount" means, with respect to a Party, the amount, if any, set forth in the 

Paragraph 10 Cover Sheet for such Party. 

“Secured Party” shall have the meaning attributed to it in Paragraph 3(b). 

"Transfer" means, with respect to any Performance Assurance or Interest Amount, and in 
accordance with the instructions of the Party entitled thereto: 

(a) in the case of Cash, payment or transfer by wire transfer into one or more bank accounts 
specified by the recipient; 

(b) in the case of Letters of Credit, delivery of the Letter of Credit or an amendment thereto 
to the recipient; and 
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(c)   in the case of any other type of Performance Assurance, delivery thereof as specified by 
the recipient.     
  

"Valuation Percentage" means, with respect to any Performance Assurance designated as 
Eligible Collateral on the Paragraph 10 Cover Sheet, the Valuation Percentage specified for such 
Performance Assurance on the Paragraph 10 Cover Sheet.   
 
 
Paragraph 2. Encumbrance; Grant of Security Interest.   
 
 As security for the prompt and complete payment of all amounts due or that may now or 
hereafter become due from a Party to the other Party and the performance by a Party of all 
covenants and obligations to be performed by it pursuant to this Collateral Annex, the 
Agreement, all outstanding Transactions and any other documents, instruments or agreements 
executed in connection therewith (collectively, the "Obligations"), each Party hereby pledges, 
assigns, conveys and transfers to the other Party, and hereby grants to the other Party a present 
and continuing security interest in and to, and a general first lien upon and right of set off 
against, all Performance Assurance which has been or may in the future be Transferred to, or 
received by, the other Party and/or its Custodian, and all dividends, interest, and other proceeds 
from time to time received, receivable or otherwise distributed in respect of, or in exchange for, 
any or all of the foregoing and each Party agrees to take such action as the other Party reasonably 
requests in order to perfect the other Party's continuing security interest in, and lien on (and right 
of setoff against), such Performance Assurance. 
 
Paragraph 3. Calculations of Collateral Requirement.  

(a)  On any Calculation Date, the "Exposure Amount" for each Party shall be calculated 
for all Transactions for which there are any Obligations remaining unpaid or unperformed, by 
calculating each Party's Exposure to the other Party in respect of each such Transaction and 
determining the net aggregate sum of all Exposures for all Transactions for each Party.  The 
Party having the greater Exposure Amount at any time (the “Secured Party”) shall be deemed to 
have a "Net Exposure" to the other Party equal to the Secured Party’s Exposure Amount. 

(b)  The "Collateral Requirement" for a  Party (the “Pledging Party”) means the Secured 
Party’s Net Exposure minus the sum of: 

(1) the Pledging Party's Collateral Threshold; plus 

(2) the amount of Cash previously Transferred to the Secured Party, the amount of Cash 
held by the Secured Party as Performance Assurance as a result of drawing under any 
Letter of Credit, and any Interest Amount that has not yet been Transferred to the Pledging 
Party; plus 

(3) the Collateral Value of each Letter of Credit and any other form of Performance 
Assurance (other than Cash) maintained by the Pledging Party for the benefit of the 
Secured Party;   provided, however, that, the Collateral Requirement of a Party will be 
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deemed to be zero (0) whenever the calculation of such Party’s Collateral Requirement 
yields a number less than zero (0).   

 
Paragraph 4. Delivery of Performance Assurance.  
 
 On any Calculation Date on which (a) no Event of Default or Potential Event of Default 
has occurred and is continuing with respect to the Secured  Party, (b) no Early Termination Date 
has occurred or been designated as a result of an Event of Default with respect to the Secured 
Party for which there exist any unsatisfied payment Obligations, and (c) the Pledging Party’s 
Collateral Requirement equals or exceeds its Minimum Transfer Amount, then the Secured Party 
may demand that the Pledging Party Transfer to the Secured Party, and the Pledging Party shall, 
after receiving such notice from the Secured Party, Transfer, or cause to be Transferred to the 
Secured Party, Performance Assurance for the benefit of the Secured Party, having a Collateral 
Value at least equal to the Pledging Party’s Collateral Requirement.  The amount of Performance 
Assurance required to be Transferred hereunder shall be rounded up to the nearest integral 
multiple of the Rounding Amount.  Unless otherwise agreed in writing by the Parties, (i) 
Performance Assurance demanded of a  Pledging Party on or before the Notification Time on a 
Local Business Day shall be provided by the close of business on the next Local Business Day 
and (ii) Performance Assurance demanded of a  Pledging Party after the Notification Time on a 
Local Business Day shall be provided by the close of business on the second Local Business Day 
thereafter.  Any Letter of Credit or other type of Performance Assurance (other than Cash) shall 
be Transferred to such address as the Secured Party shall specify and any such demand made by 
the Secured Party pursuant to this Paragraph 4 shall specify account information for the account 
to which Performance Assurance in the form of Cash shall be Transferred.    
 
Paragraph 5. Reduction and Substitution of  Performance Assurance. 
 
 (a) On any Local Business Day (but no more frequently than weekly with respect to 
Letters of Credit and daily with respect to Cash), a Pledging Party may request a reduction in the 
amount of Performance Assurance previously provided by the Pledging Party for the benefit of 
the Secured Party, provided that, after giving effect to the requested reduction in Performance 
Assurance, (i) the Pledging Party shall in fact have a Collateral Requirement of zero; (ii) no 
Event of Default or Potential Event of Default with respect to the Pledging Party shall have 
occurred and be continuing; and (iii) no Early Termination Date has occurred or been designated 
as a result of an Event of Default with respect to the Pledging Party for which there exist any 
unsatisfied payment Obligations.  A permitted reduction in Performance Assurance may be 
effected by the Transfer of Cash to the Pledging Party or the reduction of the amount of an 
outstanding Letter of Credit previously issued for the benefit of the Secured Party.  The amount 
of Performance Assurance required to be reduced hereunder shall be rounded down to the nearest 
integral multiple of the Rounding Amount.  The Pledging Party shall have the right to specify the 
means of effecting the reduction in Performance Assurance.  In all cases, the cost and expense of 
reducing Performance Assurance (including, but not limited to, the reasonable costs, expenses, 
and attorneys' fees of the Secured Party) shall be borne by the Pledging Party.  Unless otherwise 
agreed in writing by the Parties, (i) if the Pledging Party’s reduction demand is made on or 
before the Notification Time on a Business Day, then the Secured Party shall have one (1) Local 
Business Day  to effect a permitted reduction in Performance Assurance and (ii) if the Pledging 
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Party’s reduction demand is made after the Notification Time on a Local Business Day, then the 
Secured Party shall have two (2) Local Business Days to effect a permitted reduction in 
Performance Assurance, in each case, if such reduction is to be effected by the return of Cash to 
the Pledging Party.  If a permitted reduction in Performance Assurance is to be effected by a 
reduction in the amount of an outstanding Letter of Credit previously issued for the benefit of the 
Secured Party, the Secured Party shall promptly take such action as is reasonably necessary to 
effectuate such reduction.   
 
 (b) Except when (i) an Event of Default or Potential Event of Default with respect to 
the Pledging Party shall have occurred and be continuing or (ii) an Early Termination Date has 
occurred or been designated as a result of an Event of Default with respect to the Pledging Party 
for which there exist any unsatisfied payment Obligations, the Pledging Party may substitute 
Performance Assurance for other existing Performance Assurance of equal Collateral Value 
upon one (1) Local Business Day’s written notice (provided such notice is made on or before the 
Notification Time, otherwise the notification period shall be two (2) Local Business Days) to the 
Secured Party; provided, however, that if such substitute Performance Assurance is of a type not 
otherwise approved by this Collateral Annex, then the Secured Party must consent to such 
substitution. Upon the Transfer to the Secured Party and/or its Custodian of the substitute 
Performance Assurance, the Secured Party and/or its Custodian shall Transfer the relevant 
replaced Performance Assurance to the Pledging Party within two (2) Local Business Days.  
Notwithstanding anything herein to the contrary, no such substitution shall be permitted unless 
(i) the substitute Performance Assurance is Transferred simultaneously or has been Transferred 
to the Secured Party and/or its Custodian prior to the release of the Performance Assurance to be 
returned to the Pledging Party and the security interest in, and general first lien upon, such 
substituted Performance Assurance granted pursuant hereto in favor of the Secured Party shall 
have been perfected as required by applicable law and shall constitute a first priority perfected 
security interest therein and general first lien thereon, and (ii) after giving effect to such 
substitution, the Collateral Value of such substitute Performance Assurance shall equal the 
greater of the Pledging Party’s Collateral Requirement or the Pledging Party’s Minimum 
Transfer Amount.  Each substitution of Performance Assurance shall constitute a representation 
and warranty by the Pledging Party that the substituted Performance Assurance shall be subject 
to and governed by the terms and conditions of this Collateral Annex, including without 
limitation the security interest in, general first lien on and right of offset against, such substituted 
Performance Assurance granted pursuant hereto in favor of the Secured Party pursuant to 
Paragraph 2.  
 
 (c) The Transfer of any Performance Assurance by the Secured Party and/or its 
Custodian in accordance with this Paragraph 5 shall be deemed a release by the Secured Party of 
its security interest, general first lien and right of offset granted pursuant to Paragraph 2 hereof 
only with respect to such returned Performance Assurance.  In connection with each Transfer of 
any Performance Assurance pursuant to this Paragraph 5, the Pledging Party will, upon request 
of the Secured Party, execute a receipt showing the Performance Assurance Transferred to it. 
 
Paragraph 6. Administration of Performance Assurance. 

(a) Cash.  Performance Assurance provided in the form of Cash to a Party that is the 
Secured Party shall be subject to the following provisions.   
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(i) If such Party is entitled to hold Cash, then it will be entitled to hold Cash or to 
appoint an agent which is a Qualified Institution (a "Custodian") to hold Cash for it provided that 
the conditions for holding Cash that are set forth on the Paragraph 10 Cover Sheet for such Party 
are satisfied.  If such Party is not entitled to hold Cash, then the provisions of Paragraph 6(a)(ii) 
shall not apply with respect to such Party and Cash shall be held in a Qualified Institution in 
accordance with the provisions of Paragraph 6(a)(ii)(B).  Upon notice by the Secured Party to the 
Pledging Party of the appointment of a Custodian, the Pledging Party's obligations to make any 
Transfer will be discharged by making the Transfer to that Custodian.  The holding of Cash by a 
Custodian will be deemed to be the holding of Cash by the Secured Party for which the 
Custodian is acting.  If the Secured Party or its Custodian fails to satisfy any conditions for 
holding Cash as set forth above or in the Paragraph 10 Cover Sheet or if the Secured Party is not 
entitled to hold Cash at any time, then the Secured Party will Transfer, or cause its Custodian to 
Transfer, the Cash to a Qualified Institution and the Cash shall be maintained in accordance with 
Paragraph 6(a)(ii)(B), with the Party not eligible to hold Cash being considered the 
"Downgraded Party" (as defined below).  Except as set forth in Paragraph 6(c), the Secured Party 
will be liable for the acts or omissions of its Custodian to the same extent that the Secured Party 
would be liable hereunder for its own acts or omissions.   

(ii)  Use of Cash.  Notwithstanding the provisions of applicable law, if no Event of 
Default has occurred and is continuing with respect to the Secured Party and no Early 
Termination Date has occurred or been designated as a result of an Event of Default with respect 
to the Secured Party for which there exist any unsatisfied payment Obligations, then the Secured 
Party shall have the right to sell, pledge, rehypothecate, assign, invest, use, commingle or 
otherwise use in its business any Cash that it holds as Performance Assurance hereunder, free 
from any claim or right of any nature whatsoever of the Pledging Party, including any equity or 
right of redemption by the Pledging Party; provided, however, that if a Party or its Custodian is 
not eligible to hold Cash pursuant to Paragraph 6(a) (such Party shall be the "Downgraded Party" 
and the event that caused it or its Custodian to be ineligible to hold Cash shall be a "Credit 
Rating Event") then: 

(A)   the provisions of this Paragraph 6(a)(ii) will not apply with respect to the Downgraded 
Party; and 

(B)   the Downgraded Party shall be required to Transfer (or cause to be Transferred) not 
later than the close of business on the next Local Business Day following such Credit Rating 
Event all Cash in its possession or held on its behalf to a Qualified Institution approved by 
the non-Downgraded Party (which approval shall not be unreasonably withheld), to a 
segregated, safekeeping or custody account (the "Collateral Account") within such Qualified 
Institution with the title of the account indicating that the property contained therein is being 
held as Cash for the Downgraded Party.  The Qualified Institution shall serve as Custodian 
with respect to the Cash in the Collateral Account, and shall hold such Cash in accordance 
with the terms of this Collateral Annex and for the security interest of the Downgraded Party 
and execute such account control agreements as are necessary or applicable to perfect the 
security interest of the Non-Downgraded Party therein pursuant to Section 9-314 of the 
Uniform Commercial Code or otherwise, and subject to such security interest, for the 
ownership and benefit of the non-Downgraded Party. The Qualified Institution holding the 
Cash will invest and reinvest or procure the investment and reinvestment of the Cash in 
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accordance with the written instructions of the Pledging Party, subject to the approval of such 
instructions by the Downgraded Party (which approval shall not be unreasonably withheld), 
provided that the Qualified Institution shall not be required to so invest or reinvest or procure 
such investment or reinvestment if an Event of Default or Potential Event of Default with 
respect to the Pledging Party shall have occurred and be continuing.  The Downgraded Party 
shall have no responsibility for any losses resulting from any investment or reinvestment 
effected in accordance with the Pledging Party's instructions. 

(iii)  Interest Payments on Cash.  So long as no Event of Default or  Potential Event of 
Default with respect to the Pledging Party has occurred and is continuing, and no Early 
Termination Date for which any unsatisfied payment Obligations of the Pledging Party exist has 
occurred or been designated as the result of an Event of Default with respect to the Pledging 
Party, and to the extent that an obligation to Transfer Performance Assurance would not be 
created or increased by the Transfer, in the event that the Secured Party or its Custodian is 
holding Cash, the Secured Party will Transfer (or caused to be Transferred) to the Pledging 
Party, in lieu of any interest or other amounts paid or deemed to have been paid with respect to 
such Cash (all of which may be retained by the Secured Party or its Custodian), the Interest 
Amount.  The Pledging Party shall invoice the Secured Party monthly setting forth the 
calculation of the Interest Amount due, and the Secured Party shall make payment thereof by the 
later of (A) the third Local Business Day of the first month after the last month to which such 
invoice relates or (B) the third Local Business Day after the day on which such invoice is 
received.  On or after the occurrence of a Potential Event of Default or an Event of Default with 
respect to the Pledging Party or an Early Termination Date as a result of an Event of Default with 
respect to the Pledging Party, the Secured Party or its Custodian shall retain any such Interest 
Amount as additional Performance Assurance hereunder until the obligations of the Pledging 
Party under the Agreement have been satisfied in the case of an Early Termination Date or for so 
long as such Event of Default is continuing in the case of an Event of Default. 
 

(b) Letters of Credit.  Performance Assurance provided in the form of a Letter of Credit shall 
be subject to the following provisions. 

(i)  Unless otherwise agreed to in writing by the parties, each Letter of Credit shall be 
provided in accordance with Paragraph 4, and each Letter of Credit shall be maintained for the 
benefit of the Secured Party.  The Pledging Party shall (A) renew or cause the renewal of each 
outstanding Letter of Credit on a timely basis as provided in the relevant Letter of Credit, (B) if 
the bank that issued an outstanding Letter of Credit has indicated its intent not to renew such 
Letter of Credit, provide either a substitute Letter of Credit or other Eligible Collateral, in each 
case at least twenty (20) Local Business Days prior to the expiration of the outstanding Letter of 
Credit, and (C) if a bank issuing a Letter of Credit shall fail to honor the Secured Party's properly 
documented request to draw on an outstanding Letter of Credit, provide for the benefit of the 
Secured Party either a substitute Letter of Credit that is issued by a bank acceptable to the 
Secured Party or other Eligible Collateral, in each case within one (1) Local Business Day after 
such refusal, provided that, as a result of the Pledging Party's failure to perform in accordance 
with (A), (B), or (C) above, the Pledging Party's Collateral Requirement would be greater than 
zero. 
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(ii)  As one method of providing Performance Assurance, the Pledging Party may increase 
the amount of an outstanding Letter of Credit or establish one or more additional Letters of 
Credit. 

 
(iii)  Upon the occurrence of a Letter of Credit Default, the Pledging Party agrees to Transfer 

to the Secured Party either a substitute Letter of Credit or other Eligible Collateral, in each case 
on or before the first Local Business Day after the occurrence thereof (or the fifth (5th) Local 
Business Day after the occurrence thereof if only clause (a) under the definition of Letter of 
Credit Default applies). 

(iv) (A) Upon or at any time after the occurrence and continuation of an Event of Default 
with respect to the Pledging Party, or (B) if an Early Termination Date has occurred or been 
designated as a result of an Event of Default with respect to the Pledging Party for which there 
exist any unsatisfied payment Obligations, then the Secured Party may draw on the entire, 
undrawn portion of any outstanding Letter of Credit upon submission to the bank issuing such 
Letter of Credit of one or more certificates specifying that such Event of Default or Early 
Termination Date has occurred and is continuing.  Cash proceeds received from drawing upon 
the Letter of Credit shall be deemed Performance Assurance as security for the Pledging Party’s 
obligations to the Secured Party and the Secured Party shall have the rights and remedies set 
forth in Paragraph 7 with respect to such cash proceeds.  Notwithstanding the Secured Party’s 
receipt of Cash proceeds of a drawing under the Letter of Credit, the Pledging Party shall remain 
liable (y) for any failure to Transfer sufficient Performance Assurance or (z) for any amounts 
owing to the Secured Party and remaining unpaid after the application of the amounts so drawn 
by the Secured Party. 

(v)  In all cases, the costs and expenses (including but not limited to the reasonable costs, 
expenses, and attorneys' fees of the Secured Party) of establishing, renewing, substituting, 
canceling, and increasing the amount of a Letter of Credit shall be borne by the Pledging Party. 
  
 
(c) Care of Performance Assurance.  Except as otherwise provided in Paragraph 6(a)(iii) and 
beyond the exercise of reasonable care in the custody thereof, the Secured Party shall have no 
duty as to any Performance Assurance in its possession or control or in the possession or control 
of any Custodian or any income thereon or as to the preservation of rights against prior parties or 
any other rights pertaining thereto. The Secured Party shall be deemed to have exercised 
reasonable care in the custody and preservation of the Performance Assurance in its possession, 
and/or in the possession of its agent for safekeeping, if the Performance Assurance is accorded 
treatment substantially equal to that which it accords its own property, and shall not be liable or 
responsible for any loss or damage to any of the Performance Assurance, or for any diminution 
in the value thereof, by reason of the act or omission of any Custodian selected by the Secured 
Party in good faith except to the extent such loss or damage is the result of such agent's willful 
misconduct or negligence.  Unless held by a Custodian, the Secured Party shall at all times retain 
possession or control of any Performance Assurance Transferred to it.  The holding of 
Performance Assurance by a Custodian for the benefit of the Secured Party shall be deemed to be 
the holding and possession of such Performance Assurance by the Secured Party for the purpose 
of perfecting the security interest in the Performance Assurance.  Except as otherwise provided 
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in Paragraph 6(a)(ii), nothing in this Collateral Annex shall be construed as requiring the Secured 
Party to select a Custodian for the keeping of Performance Assurance for its benefit. 
 
Paragraph 7. Exercise of Rights Against Performance Assurance. 
 
 (a) In the event that (i) an Event of Default with respect to the Pledging Party has 
occurred and is continuing or (ii) an Early Termination Date has occurred or been designated as a 
result of an Event of Default with respect to the Pledging Party, the Secured Party may exercise 
any one or more of the rights and remedies provided under the Agreement, in this Collateral 
Annex or as otherwise available under applicable law.  Without limiting the foregoing, if at any 
time (i) an Event of Default with respect to the Pledging Party has occurred and is continuing, or 
(ii) an Early Termination Date occurs or is deemed to occur as a result of an Event of Default 
with respect to the Pledging Party, then the Secured Party may, in its sole discretion, exercise 
any one or more of the following rights and remedies: 
 

(i) all rights and remedies available to a secured party under the Uniform 
Commercial Code and any other applicable jurisdiction and other applicable laws 
with respect to the Performance Assurance held by or for the benefit of the 
Secured Party; 

 
 (ii) the right to set off any Performance Assurance held by or for the benefit of the 

Secured Party against and in satisfaction of any amount payable by the Pledging 
Party in respect of any of its Obligations;  

 
(iii)  the right to draw on any outstanding Letter of Credit issued for its benefit; and/or 
 
(iv)  the right to liquidate any Performance Assurance held by or for the benefit of the 

Secured Party through one or more public or private sales or other dispositions 
with such notice, if any, as may be required by applicable law, free from any 
claim or right of any nature whatsoever of the Pledging Party, including any right 
of equity or redemption by the Pledging Party (with the Secured Party having the 
right to purchase any or all of the Performance Assurance to be sold) and to apply 
the proceeds from the liquidation of such Performance Assurance to and in 
satisfaction of any amount payable by the Pledging Party in respect of any of its 
Obligations in such order as the Secured Party may elect. 

(b) The Pledging Party hereby irrevocably constitutes and appoints the Secured Party 
and any officer or agent thereof, with full power of substitution, as the Pledging Party’s true and 
lawful attorney-in-fact with full irrevocable power and authority to act in the name, place and 
stead of the Pledging Party or in the Secured Party’s own name, from time to time in the Secured 
Party’s discretion, for the purpose of taking any and all action and executing and delivering any 
and all documents or instruments which may be necessary or desirable to accomplish the 
purposes of Paragraph 7(a). 
 
 (c) Secured Party shall be under no obligation to prioritize the order with respect to 
which it exercises any one or more rights and remedies available hereunder.  The Pledging Party 
shall in all events remain liable to the Secured Party for any amount payable by the Pledging 
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Party in respect of any of its Obligations remaining unpaid after any such liquidation, application 
and set off. 

 (d) In addition to the provisions of Paragraph 7(a), if at any time (i) an Event of 
Default with respect to the Secured Party has occurred and is continuing or (ii) an Early 
Termination Date has occurred or been designated as a result of an Event of Default with respect 
to the Secured Party, then: 

(1)  the Secured Party will be obligated immediately to Transfer all Performance Assurance 
(including any Letter of Credit) and the Interest Amount, if any, to the Pledging Party;  

(2)  the Pledging Party may do any one or more of the following: (x) exercise any of the 
rights and remedies of a pledgor with respect to the Performance Assurance, including any 
such rights and remedies under law then in effect; (y) to the extent that the Performance 
Assurance or the Interest Amount is not Transferred to the Pledging Party as required in (1) 
above, setoff amounts payable to the Secured Party against the Performance Assurance (other 
than Letters of Credit) held by the Secured Party or to the extent its rights to setoff are not 
exercised, withhold payment of any remaining amounts payable by the Pledging Party, up to 
the value of any remaining Performance Assurance held by the Secured Party, until the 
Performance Assurance is Transferred to the Pledging Party; and (z) exercise rights and 
remedies available to the Pledging Party under the terms of any Letter of Credit; and 

(3) the Secured Party shall be prohibited from drawing on any Letter of Credit that has been 
posted by the Pledging Party for its benefit. 

 
 
Paragraph 8. Disputed Calculations 
 

  (a)  If the Pledging Party disputes the amount of Performance Assurance 
requested by the Secured Party and such dispute relates to the amount of the Net Exposure 
claimed by the Secured Party, then the Pledging Party shall (i) notify the Secured Party of the 
existence and nature of the dispute not later than the Notification Time on the first Local 
Business Day following the date that the demand for Performance Assurance is made by the 
Secured Party pursuant to Paragraph 4, and (ii) provide Performance Assurance to or for the 
benefit of the Secured Party in an amount equal to the Pledging Party's own estimate, made in 
good faith and in a commercially reasonable manner, of the Pledging Party’s Collateral 
Requirement in accordance with Paragraph 4.  In all such cases, the Parties thereafter shall 
promptly consult with each other in order to reconcile the two conflicting amounts.  If the Parties 
have not been able to resolve their dispute on or before the second Business Day following the 
date that the demand is made by the Secured Party, then the Secured Party’s Net Exposure shall 
be recalculated by each Party requesting quotations from one (1) Reference Market-Maker 
within two (2) Business Days (taking the arithmetic average of those obtained to obtain the 
average Current Mark-to-Market Value; provided, that, if only one (1) quotation can be obtained, 
then that quotation shall be used) for the purpose of recalculating the Current Mark-to-Market 
Value of each Transaction in respect of which the Parties disagree as to the Current Mark-to-
Market Value thereof, and the Secured Party shall inform the Pledging Party of the results of 



13 
K:\LEGAL\LGL-S\MPSC\U14892\052606application\Att 3 - Part 2.doc 
May 30, 2006 11:19 AM 

such recalculation (in reasonable detail).  Performance Assurance shall thereupon be provided, 
returned, or reduced, if necessary, on the next Local Business Day in accordance with the results 
of such recalculation. 

(b)  If the Secured Party disputes the amount of Performance Assurance to be reduced by the 
Secured Party and such dispute relates to the amount of the Net Exposure claimed by the Secured 
Party, then the Secured Party shall (i) notify the Pledging Party of the existence and nature of the 
dispute not later than the Notification Time on the first Local Business Day following the date 
that the demand to reduce Performance Assurance is made by the Pledging Party pursuant to 
Paragraph 5(a), and (ii) effect the reduction of Performance Assurance to or for the benefit of the 
Pledging Party in an amount equal to the Secured Party's own estimate, made in good faith and 
in a commercially reasonable manner, of the Pledging Party’s Collateral Requirement in 
accordance with Paragraph 5(a).  In all such cases, the Parties thereafter shall promptly consult 
with each other in order to reconcile the two conflicting amounts.  If the Parties have not been 
able to resolve their dispute on or before the second Local Business Day following the date that 
the demand is made by the Pledging Party, then the Secured Party’s Net Exposure shall be 
recalculated by each Party requesting quotations from one (1) Reference Market-Maker within 
two (2) Business Days (taking the arithmetic average of those obtained to obtain the average 
Current Mark-to-Market Value; provided, that, if only one (1) quotation can be obtained, then 
that quotation shall be used) for the purpose of recalculating the Current Mark-to-Market Value 
of each Transaction in respect of which the Parties disagree as to the Current Mark-to-Market 
Value thereof, and the Secured Party shall inform the Pledging Party of the results of such 
recalculation (in reasonable detail).  Performance Assurance shall thereupon be provided, 
returned, or reduced, if necessary, on the next Local Business Day in accordance with the results 
of such recalculation. 
 

  
Paragraph 9. Covenants; Representations and Warranties; Miscellaneous. 
 
 (a) The Pledging Party will execute and deliver to the Secured Party (and to the 
extent permitted by applicable law, the Pledging Party hereby authorizes the Secured Party to 
execute and deliver, in the name of the Pledging Party or otherwise) such financing statements, 
assignments and other documents and do such other things relating to the Performance 
Assurance and the security interest granted under this Collateral Annex, including any action the 
Secured Party may deem necessary or appropriate to perfect or maintain perfection of its security 
interest in the Performance Assurance, and the Pledging Party shall pay all costs relating to its 
Transfer of Performance Assurance and the maintenance and perfection of the security interest 
therein. 
 
 (b) On each day on which Performance Assurance is held by the Secured Party and/or 
its Custodian under the Agreement and this Collateral Annex, the Pledging Party hereby 
represents and warrants that: 
 

 (i) the Pledging Party has good title to and is the sole owner of such 
Performance Assurance, and the execution, delivery and performance of the covenants 
and agreements of this Collateral Annex, do not result in the creation or imposition of any 
lien or security interest upon any of its assets or properties, including, without limitation, 
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the Performance Assurance, other than the security interests and liens created under the 
Agreement and this Collateral Annex;  

 
 (ii) upon the Transfer of Performance Assurance by the Pledging Party to the 
Secured Party and/or its  Custodian, the Secured Party shall have a valid and perfected 
first priority continuing security interest therein, free of any liens, claims or 
encumbrances, except those liens, security interests, claims or encumbrances arising by 
operation of law that are given priority over a perfected security interest; and 
  
 (iii) it is not and will not become a party to or otherwise be bound by any 
agreement, other than the Agreement and this Collateral Annex, which restricts in any 
manner the rights of any present or future holder of any of the Performance Assurance 
with respect hereto. 

 
 (c) This Collateral Annex has been and is made solely for the benefit of the Parties 
and their permitted successors and assigns, and no other person, partnership, association, 
corporation or other entity shall acquire or have any right under or by virtue of this Collateral 
Annex. 
 
 (d) The Pledging Party shall pay on request and indemnify the Secured Party against 
any taxes (including without limitation, any applicable transfer taxes and stamp, registration or 
other documentary taxes), assessments, or charges that may become payable by reason of the 
security interests, general first lien and right of offset granted under this Collateral Annex or the 
execution, delivery, performance or enforcement of the Agreement and this Collateral Annex, as 
well as any penalties with respect thereto (including, without limitation costs and reasonable fees 
and disbursements of counsel).  The Parties each agree to pay the other Party for all reasonable 
expenses (including without limitation, court costs and reasonable fees and disbursements of 
counsel) incurred by the other in connection with the enforcement of, or suing for or collecting 
any amounts payable by it under, the Agreement and this Collateral Annex. 
 
 (e) No failure or delay by either Party hereto in exercising any right, power, privilege, 
or remedy hereunder shall operate as a waiver thereof.  
 
 (f) The headings in this Collateral Annex are for convenience of reference only, and 
shall not affect the meaning or construction of any provision thereof.  
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SCHEDULE 1 to Collateral Annex 
 

IRREVOCABLE STANDBY LETTER OF CREDIT FORMAT 
DATE OF ISSUANCE:      

[Address] 
 
 Re:  Credit No. _______________ 
 
 We hereby establish our Irrevocable Transferable Standby Letter of Credit in your favor 
for the account of _______________________ (the "Account Party"), for the aggregate amount 
not exceeding ______________________ United States Dollars ($___________), available to 
you at sight upon demand at our counters at (Location) on or before the expiration hereof against 
presentation to us of one or more of the following statements, dated and signed by a 
representative of the beneficiary: 
 

1. “An Event of Default (as defined in the Master Purchase and Sale Agreement dated as of 
________ between beneficiary and Account Party, as the same may be amended (the “Master 
Agreement”)) has occurred and is continuing with respect to Account Party under the Master 
Agreement and no Event of Default has occurred and is continuing with respect to the 
beneficiary of this Letter of Credit.  Wherefore, the undersigned does hereby demand 
payment of the entire undrawn amount of the Letter of Credit”; or 

  
2. “An Early Termination Date (as defined in the Master Purchase and Sale Agreement 
dated as of ________ between beneficiary and Account Party, as the same may be amended 
(the “Master Agreement”)) has occurred and is continuing with respect to Account Party 
under the Master Agreement and no Event of Default has occurred and is continuing with 
respect to the beneficiary of this Letter of Credit.  Wherefore, the undersigned does hereby 
demand payment of the entire undrawn amount of the Letter of Credit”. 
 

 
 This Letter of Credit shall expire on ________________. 
 
 The amount which may be drawn by you under this Letter of Credit shall be 
automatically reduced by the amount of any drawings paid through the Issuing Bank referencing 
this Letter of Credit No. ____.  Partial drawings are permitted hereunder. 
  
 We hereby agree with you that documents drawn under and in compliance with the terms 
of this Letter of Credit shall be duly honored upon presentation as specified. 
 
 This Letter of Credit shall be governed by the Uniform Customs and Practice for 
Documentary Credits, 1993 Revision, International Chamber of Commerce Publication No. 500 
(the "UCP"), except to the extent that the terms hereof are inconsistent with the provisions of the 
UCP, including but not limited to Articles 13(b) and 17 of the UCP, in which case the terms of 
this Letter of Credit shall govern. 
  
 With respect to Article 13(b) of the UCP, the Issuing Bank shall have a reasonable 
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amount of time, not to exceed three (3) banking days following the date of its receipt of 
documents from the beneficiary, to examine the documents and determine whether to take up or 
refuse the documents and to inform the beneficiary accordingly. 
 
 In the event of an Act of God, riot, civil commotion, insurrection, war or any other cause 
beyond our control that interrupts our business (collectively, an "Interruption Event") and causes 
the place for presentation of this Letter of Credit to be closed for business on the last day for 
presentation, the expiry date of this Letter of Credit will be automatically extended without 
amendment to a date thirty (30) calendar days after the place for presentation reopens for 
business. 
 
 This Letter of Credit is transferable, and we hereby consent to such transfer, but 
otherwise may not be amended, changed or modified without the express written consent of the 
beneficiary, the Issuing Bank and the Account Party. 
 

[BANK SIGNATURE] 
 

 
 
 
 
 
 
  
 
 



MASTER POWER PURCHASE AND SALE AGREEMENT 

COVER SHEET 

This Master Power Purchase and Sale Agreement (version 2.1, modified 4/25/00, the “MusterAgreement” ) is made 
as of the following date: May 15, 2001 (“Effective Date”). The Mmter Agreement, together with the exhibits, 
schedules and any wrinen supplements hereto, the Party A Tariff, if any, the Party B Tariff, if any, any designated 
collateral, credit support or margin agreement or similar arrangement between the Parties and all Transactions 
(including any confirmations accepted in accordance with Section 2.3 hereto) shall be referred to as the 
“Agreement.” The Parties to this MusterAgreement are the following: 

- 
All Notices: 

.411n Contract AdminisIration 

I Invoices: 

Ann: .Accounts Pa ,able - Pouer - 
Scheduling: 

Pavments: 

Electronic Funds Transfer: 

Credit and Collections: 

Name (“Consumers Energy Company d/b/a 
Consumers Energy Traders” or ”Party B”) 

All Notices: 

Street: I945 W. Parnall Road 

City: Jackson, MI Zip: 49201 

Ann: David F. Ronk 
Phone: (517) 788-1388 
Facsimile: (5 17)788-5882 

Invoices: 
Attn: Billing and Settlements Supervisor 
Phone: (517) 788-1075 
Facsimile: (5 17)788-7245 

Scheduling: 
Attn: On-Shift Trading 
Phone: (517)788-11 17 
Facsimile: (5 17)788-0896 

Payments: 
Ann: Consumers Energy Company 

Treasury Department, M-780 
212 W. Michigan Avenue 
Jackson, MI 49201 

Phone: (5 17)788-7030 
Facsimile: (5 17)788-7080 

,BNK: Eank One -Detroit, MI 
Electronic Funds Transfer: 

L 
Credit and Collections: 

Attn: Miguel Correa 
1021 Main Sl., Suite2800 
Houston, TX 77002 

Phone: (713) 230-7092 
Facsimile: (713) 230-7004 
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With additional Notices of an Event of Default or 
Potential Event of Default to: 

With additional Notices of an Event of Default or 
Potential Event of Defaultso: - Phone: (517) 788-1196 - Facsimile: (517) 788-1093 

Attn: Assistant General Counsel A m :  Mark T. Devereaux 

The Parties hereby agree that the General Terms and Conditions are incorporated herein, and to the following 
provisions as provided for in the General Terns and Conditions: 

Party A Tariff Tariff: FERC Rate Schedule No. I 

Party B Tariff Tariff: FERC Rate SchednleNo. 9 Dated 6/01/00 Docket Number ER00-2299-000 

D a t e d q I )  

Article Two 
Transaction Terms and Conditions X Optional provision in Section 2.4. If not checked, inapplicable. 

Article Four 

Remedies for Failure 
to Deliver or Receive 

X Accelerated Payment ofDamages. If not checked, inapplicable. 

Article Five 

Events of Default; Remedies U PartyA: Cross Default Amount $ 

Cross Default Amount .$ 

C1 Cross Default for Party A: 

' I Other Entity: 

3 Cross Default for Party B: 

3 Party 8: 

I I Other Entity: 

5.6 Closeout Setoff 

Cross Default Amount $ 

Cross Default Amount $ 

x Option A (Applicable if no other selection is made.) 

L Option B -Affiliates shall have the meaning set forth in the 
Agreement unless otherwise specified as follows: 

0 Option C (No Setoff) 

Article 8 

Credit and Collateral Requirements 

8.1 Party A Credit Protection: 

(a) Financial Information: 

X Oution A 
Option B Specify: 

E OptionC Specify: 

(b) Credit Assurances: 

x Not Applicable 
Applicable 
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(c) Collateral Threshold: 

a Not Applicable 
x Applicable 

If applicable, complete the following: 

Party B Collateral Threshold $20,000,000;provided, however, that Party 
B’s Collateral Threshold shall be zero if an Event of Default or Potential 
Event of Default with respect to Party B has occurred and is continuing. 

Party B Independent Amount: $ Zero 

Party B Rounding Amount: $100,000 

(d) Downgrade Event: 

0 Not Applicable 
x Applicable 

If applicable, complete the following: 

X It shall be aDowngrade Event for Party B ifparty B’s Credit 
Rating falls below BBB- from Fitch or if Paty B is not rated by 
Fitch. 

U Other: 
Specify: 

(e) Guarantor for Party B: 

Guarantee Amount: 

8.2 Party B Credit Protection: 

(a) Financial Information: 

0 Option A 

X OptionB - 
0 Option C Specify: 

(b) Credit Assurances: 

x Not Applicable 
0 Applicable 

(c) Collateral Threshold: 

0 Not Applicable 
x Applicable 

If applicable, complete the following: 

kQ A Collateral Threshold $20,000,000; provided, however, that Party 
A’s Collateral Threshold shall be zero if an Event of Default or Potential 
Event ofDefault with respect to Party A has occurred and is continuing. 
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Party A Independent Amount: $ Zero 

Party A Rounding Amount: $100,000 

(d) Downgrade Event: 

0 Not Applicable 
x Applicable 

If applicable, complete the following: 

x It shall be a Downgrade Event for Party 

0 Other: 
Specify: 

(e) Guarantor for Party A:(-‘ 

Article 10 

Confidentiality X Confidentiality Applicable If not checked, inapplicable. 

Schedule M 
7 Party A is a Governmental Entity or Public Power System 
U Party B is a Governmental Entity or Public Power System 
0 Add Section 3.6. lfnot checked, inapplicable 
0 Add Section 8.6. Ifnot checked, inapplicabk 

Specify, if any: Yes, the attached Special Provisions shall be applicable: Other Changes 

IN WITNESS WHEREOF, the Parties have caused this Master Agreement to be duly executed as ofthe date first 
above written. 

By: 
IL Name: William E. Garrily 

Title: v i c e  P,-cs,’dcI,J- n* Title: Vice President, Fuels and Power Transactions 

DISCLAIMER: This Master Power Purchase and Sale Agreement was prepared by a committee of 
representatives of Edison Electric Institute (“EEI”) and National Energy Marketers Association 
(‘WEM”) member companies to facilitate orderly trading in and development of wholesale power 
markets. Neither EEI nor NEM nor any member company nor any of their agents, representatives 
o r  attorneys shall be responsible for its use, o r  any damages resulting therefrom. By providing this 
Agreement EEI and NEM do not offer legal advice and all users a r e  urged to consult their own 
legal counsel to  ensure that  their commercial objectives will be achieved and their legal interests are  
adequately protected. 
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1.0 

2.0 

3.0 

4.0 

5.0 

SERVICE AGREEMENT UNDER 

OF 
CONSUMERS ENERGY COMPANY 

PROVIDING FOR 
SALES OF CAPACITY AND ENERGY 

AND RESALE OF TRANSMISSION RIGHTS 

WHOLESALE MARKET-BASEDRATE TARIFF 

This Service Agreement, effective as of May 15,2001, is entered into by and between 
Consumers Energy Company d/b/a Consumers Energy Traders (“Seller”) and- 

Seller may provide and Buyer may purchase service under Seller’s Tariff. 

Terms and conditions for service shall be set forth in a Master Power Purchase and Sale 
Agreement (“Master Agreement”) and the Master Agreement shall be executed by 
Seller and Buyer. This Service Agreement shall give rise to no rights or obligations 
except those expressly set forth in the Master Agreement and the Tariff. 

This Service Agreement shall terminate upon termination of the Master Agreement. 

This Service Agreement shall not be transferred or assigned except in accordance with 
a contemporaneous transfer or assignment of the Master Agreement. 

IN WITNESS WHEREOF, the Parties have caused this Service Agreement to be executed by 
their respective authorized officials. 

CONSUMERS d/b/a CONSUMERS ENERGY TRADERS 
. 

Title: Vice President of Fuels and 
Power Transactions 

BY&.&&G 
William E &rity 

plP Title: Vice President 
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SPECIAL PROVISIONS TO THE 

MASTER POWER PURCHASE & SALES AGREEMENT 

(“Counterparty”) hereby agree effective as ofthe 1Sthday of May 2001, to the following Special 
Provisions (“Special Provisions’’) to the Master Power Purchase & Sale Agreement (the 
“Agreement”) dated and effective as of May 15,2001. Unless specifically agreed otherwise in a 
Confirmation Letter, the Agreement, as modified by these Special Provisions, shall apply to all 
transactions for the purchase and sale of a Product (each a “Transaction”) between the Parties. 
All capitalized terms not otherwise defined herein shall have the meaning set forth in the 
Agreement. 

Part 1. GENERAL TERMS AND CONDITIONS 

1. Section 1.24, “Gains” and Section 1.28, “Losses” shall be amended by adding the following 
sentence at the end thereof: 

“For purposes of this Agreement, all “present values” will be calculated using a discount 
rate equal to the “Federal Funds (Effective)” rate in effect for such day, as published in the 
most recent weekly statistical release designated as H.15 (519), or any successor 
publication published by the Board of Governors of the Federal Reserve System.” 

2. Section 1.50, the phrase “Section 2.4” shall be amended to read “Section 2.5.” 

3. Section 5.3, “Net Out of Settlement Amounts” shall be amended by adding the following 
sentence at the beginning thereof: 

“Any net out of settlement amounts shall be construed to encompass all Transactions 
between the Parties under this or any other agreement and all such amounts shall be netted 
out to a single liquidated amount.” 

4. Article 8 ofthe Cover Sheet Section 8.1, “Party A Credit Protection” shall be amended by 
adding the following sentence thereof: 

and Consumers Energy Company d/b/a Consumers 
n(s) with a term that exceeds twelve (12) months 

Sec t in  8.1 (c) Collateral Threshold .would no longer be applicable and Section 8.1 (b) 
would become applicable for all existing and future transactions.” 

5. Article 8 ofthe Cover Sheet Section 8.2, “Party B Credit Protection” shall be amended by 
adding the following sentence thereof: 

Page I 
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d Consumers Energy Company d/b/a Consumers 
with a term that exceeds taelve (12) months 

I ,  

Section 8.2 (c) Collateral Threshold would no longer be applicable and Section 8.2 (b) 
would become applicable for all existing and future transactions.” 

6. Section 8.1 (d), “Downgrade Event” shall have the fifth, sixth and seventh lines deleted in 
their entirety and replaced with the following in lieu thereof: 

“Party A within three (3) Business Days of receipt of notice or fail to maintain such 
Performance Assurance or guaranty or other credit assurance for so long as the 
Downgrade Event is continuing, then an Event of Default shall be deemed to have 
occurred and Party A will be entitled to the remedies set forth in Article 5 of this Master 
Agreement.” 

7. Section 8.2 (d), “Downgrade Event” shall have the fifth, sixth and seventh lines deleted in 
their entirety and replaced by the following in lieu thereof: 

‘‘Party B within three (3) Business Days of receipt of notice or fail to maintain such 
Performance Assurance or guaranty or other credit assurance for so long as the 
Downgrade Event is continuing, then an Event of Default shall be deemed to have 
occurred and Party B will be entitled to the remedies set forth in Article 5 of this Master 
Agreement.” 

8. Section 10.2(vi) shall be deleted and replaced with the following: 

“ there is not pending or, to its knowledge, threatened against it any legal proceedings, 
which if adversely determined, would reasonably be expected to materially adversely affect 
its ability to perform its obligations under this Master Agreement and each Transaction 
(including any Confirmation accepted in accordance with Section 2.3), except for those 
legal proceedings that have been previously disclosed via Section 10.7 by a Party to the 
other Party in any of its filings with the Securitiesand Exchange Commission.” 

9. Section 10.11, “Confidentiality” shall have the first sentence deleted in its entirety and 
replaced by the following sentence in lieu thereof: 

“If the Parties have elected on the Cover Sheet to make this Section 10.1 1 applicable to this 
Master Agreement, neither Party shall disclose the terms or conditions of a Transaction 
under this Master Agreement or the Completed Cover Sheet to this Master Agreement 
to a third party (other than the Party’s or the Party’s Affiliates employees, lenders, 
counsel, accountants or advisors who have a need to know such information and have 
agreed to keep such terms confidential) except in order to comply with any applicable law, 
regulation, or any exchange, control area or independent system operator rule or in 
connection with any court or regulatory proceeding; provided, however, each Party shall, to 
the extent practicable, use reasonable efforts to prevent or limit disclosure.” 

10. Section 10.12, “Arbitration” shall be added to the Agreement as follows: 
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“10.12Arbitration. If the Parties are unable to resolve a disagreement arising on a 
matter pertaining to this Agreement, such disagreement shall be settled by arbitration. The 
arbitration shall be governed by the United States Arbitration Act (9 U.S.C. $ 1  ef seq.),and any 
award issued pursuant to such arbitration may be enforced in any court of competentjurisdiction. 
This agreement to arbitrate and any other agreement or consent to arbitrate entered into in 
accordance herewith will be specifically enforceable under the prevailing arbitration law of any 
court havingjurisdiction. Arbitration shall be conducted as follows: 

(i) Either Party may give the other Party written notice of the disagreement in sufficient 
detail and the specific provision under which the disagreement arose. The demand 
for arbitration must be made within a reasonable time after the disagreement has 
arisen. In no event may the demand for arbitration be made if the institution of legal 
or equitable proceedings based on such disagreement is barred by the applicable 
statute of limitations. Any arbitration related to this Agreement may be consolidated 
with any other arbitration proceedings related to this Agreement. 

(ii) The Parties shall attempt to agree on a person with special knowledge and expertise 
with respect to the matter at issue to serve as arbitrator. If the Parties cannot agree on 
an arbitrator within ten (1  0) days, then either of the Parties upon written notice to the 
other may require appointment from, and pursuant to the rules of, the American 
Arbitration Association for commercial arbitration. Prior to appointment, the 
arbitrator shall agree to conduct such arbitration in accordance with the terms of this 
Agreement. No arbitrator shall be: a current or former director, officer or employee 
of either Party, or its affiliates; an attorney (or member of a law firm) who has 
rendered legal services to either Party, or its affiliates, within the preceding three 
years; or an owner of any of the common stock of either Party or its affiliates. The 
arbitration proceeding shall be held in alternating locations, commencing with the 
location of the Party that did not file the demand for arbitration. 

(iii) The Parties shall have sixty (60) days from the appointment of the arbitrator to 
perform discovery and present evidence and argument to the arbitrator. During the 
period, the arbitrator shall be available to receive and consider all such evidence as is 
relevant and, within reasonable limits due to the restricted time period, to hear as 
much argument as is feasible, giving a fair allocation of time to each Party to the 
arbitration. The arbitrator shall use all reasonable means to expedite discovery and to 
sanction noncompliance with reasonable discovery requests or any discovery order. 
The arbitrator shall not consider any evidence or argument not presented during such 
period and shall not extend such period except by the written consent of both Parties. 
After the presentation of the evidence has concluded, each Party shall submit to the 
arbitrator a final offer of its proposed resolution of the dispute. The arbitrator shall 
approve the final offer of one Party without modification and reject the offer of the 
other Party. The arbitrator shall not have the authority to award any damages or 
impose any remedy not specifically provided for in the Agreement. The arbitrator’s 
decision must be rendered within thirty (30) days following the conclusion of the 
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hearing or submission of evidence, but no later than ninety (90) days after 
appointment., 

(iv) The arbitrator shall give a written decision to the Parties stating findings of fact, 
conclusions of law and order, and shall furnish to each Party a signed copy thereof 
within five (5) calendar days from the date of determination. The arbitrator’s 
decision shall be final and binding upon the Parties. The non-prevailing Party shall 
pay the cost ofthe arbitrator as such cost is determined by the arbitrator.” 

Part 2. SCHEDULE P: PRODUCTSAND RELATED DEFINITIONS 

1. “Firm Transmission Contingent - Contract Path” shall be modified by deleting the second 
sentence in its entirety and replacing it with the following in lieu thereof: 

“This contingency shall excuse performance for the duration of the interruption or 
curtailment notwithstanding the provisions in the proviso of the third sentence of the 
definition of “Force Majeure” in Section 1.23 to the contrary.” 

2. “Firm Transmission Contingent - Delivery Point” shall be modified by deleting the second 
sentence in its entirety and replacing it with the following in lieu thereof: 

“This transmission contingency excuses performance for the duration of the interruption or 
curtailment, notwithstanding the provisions in the proviso of the third sentence of the 
definition of “Force Majeure” in Section 1.23 to the contrary.” 

3. “Transmission Contingent” shall be modified by deleting the third sentence in its entirety and 
replacing it with the following in lieu thereof 

“If the transmission (whether firm or non-firm) that Seller or Buyer has secured from 
source to sink is interrupted or curtailed for any reason, this contingency excuses 
performance for the duration of the interruption or curtailment notwithstanding the 
provisions in the proviso of the third sentence of the definition of “Force Majeure” in 
Section 1.23 to the contrary.” 

IN WITNESS WHEREOF, the Parties have cawed these Special Provisions to be duly executed as of the 
date first above written. 

PartyA. i-! Party B: Consumers Energy Company d/b/a 

By: 

Name: William E. Garri 

Title: v,‘ c c f ~ s , ’ q ‘ . ~ +  Title: Vice President, Fuels and Power Transactions 

4 
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AMENDMENT NO. 1 TO 
MASTER POW’ER PURCHASE AND SALE AGREEMENT 

THIS AMENDMENT IS made and entered into this 25th day of June, 2004 by and between 

d-pd Consumers Energy Company (..Consumers”) 

WTNESSETB THAT 

WHEREAS,- and Consumers (doing business as “Consumers Energy Traders”) entered 

into that cenain Master Power Purchase and Sale Agreement dated May 15,2001 (the “Agreement”); and 

WHEREAS,- and Consumers desire to amend the Agreement as descnbed herem 

NOW’, THEREFORE, in consideration of the premises of the mutual covenants and agreements i 

L, 
herein contained. the parties and agree as follows: 

I. 

The Agreement is amended by dcleting all references to “Consumers Energy Company d/b/a 

Consumers Energy Traders“ in [heir entirety and replacing suc.h references with “Consumers Energy 

Company.“ 

This Amendment shall be effective as of June 25.2004 

Except as herein changed, altered and amended. all o f  the terms, provisions, covenants and 

cond~tions contained in the Agreement. shall remain in full rorce and etTect. The terms and provisions 

hereof shall be binding lipon and inure to the benefit of the parties hereto, their heirs, representatives, 

successors and assigns. L-. 



IN W l " S  WI1EREOP, the p d e s  have executed this amendmeal by heir duly authmiud 

representatives as of the date first set forth above. - CONSUMERS ENERGY COMPANY 

Name. W11lin.m E Gamty 

Title. Vice President, Electric & G a s  Supply Title: Vice President 



SECOND AMENDMENT 
TO THE MASTER POWER PURCHASE AND SALE AGREEMENT 

THIS AMENDMENT, dated as of January 3 1,2006, (“Amendment”), with an effecrixre date of 
i=e.brurt, 9 .  2006 

known as rhe “Parties.” 

WHEREAS,-and Consumers entered into that certain EEI Master Power Purchase and 
Sale Agreement dated May IS, 2001 as amended by Amendment No. 1 dated June 25. 2004 (the 
“Agreement”); 

WHEREAS, the Parties now desire to further amend the Agreement, as hereinafter provided; 

NOW, THEREFORE, in consideration of the premises and of the mutual agreements herein 
contained and for other good and valuable consideration, the receipt and sufficiency of which are 
hereby acknowledged, the Parties hereto agree as follows: 

I ,  

(the “Effective Date”) is entered into between 4-, 
4 and Consumers Energy Company (“Consumers”), collectively 

Collateral .4nnex with Paragraph 10, attached hereto and made a part of the Agreement, 
shall be incorporated into the General Terms and Conditions of the Agreement. 

Article 8 of the Cover Sheet of the Agreement is deleted and replaced in its entirety with 2. 
the following: 

8. I Party A Credit Protection: 

(a) Financial Information: Credit and Collateral Requiremenis 

X Option A 
0 OptionB Specify: 
r OptionC Specify: 

(b) Credit Assurances: 

X Not Applicable 
Applicable 

(c) Collateral Threshold: 

0 Not Applicable 
0 Applicable 
X The provisions of Section 8. I(c) are replaced by the 
provisions of the Collateral Amex attached hereto, as more 
fully described therein. 

If applicable, complete the following: 

Party B Collateral Threshold: : provided, however, that Party 
B‘s Collateral Threshold shall be zero ifan Event of Default or Potential 
Event of Default with respect to Pany B has occurred and is continuing. 

P a 3  B Independent Amount: $ 7ero 



Pany B Rounding Amount: S1OO.CNM 

(d) Downgrade Event: 

x Not Applicable 
: Applicable 

If applicable, complere the following: 

2 It shall be a Downgrade Event for Piuty B if Party B's Credit 
Rating falls below BBB- from Fitch or i f  Party B is not rated by 
Fitch. 

Other: 
Specify: 

(e) Guaranlor for Party B: 

Guarantee Amount: 

8.2 Pam B Credit Protection: 

(a) Financial Information: 

Option A 
x Option B Specify: Pany A's Guarantor. 

i~ OptionC Specify: 

(b) Credit Assurances: 

x Not Applicable 
I Applicable 

( c )  Collateral Threshold: 

0 Not Applicable 
0 Applicable 
x The provisions of Section 8.2(c) are replaced by the 
provisions ofthe Collateral Annex attached hereto. as more 
fully described therein. 

If applicable. complete the following: 

Party A Collateral Threshold 
A's Collateral Threshold shall be zero ifan Event of Default or Potential 
Event of Default with respect 10 Party A has occurred and is continuing. 

Pany A Independent Amount: S Zero 

Pany A Rounding Amount: $100.000 

(d) Downgrade Evenr: 

; provided, however, that Party 

X Not Applicable 
0 Applicable 

If applicable, complere the following: 

It shall be a Downgrade Event for Party A If  Credit 

2 



Rating falls below BBB- frum Filch or if Party A is no1 rated by 
Ftich. 

-' Other: 
Specify: 

+ 
Guarantee Amount: zero 

3 .  Section 4, Section 5 ,  Section 6 and Section 7 of the Special Provisions to the Master 
Power Purchase & Sale Agreement dated May 15, 2001, shall be deleted in their entirety. 

4. Miscellaneous. 

(a) Effect of Amendment. All other provisions of the Agreement remain in ful l  
force and effect, and all rights, duties and obligations remain unchanged except as 
expressly provided in this Amendment. 

Counterparts. This Amendment may be executed and delivered in counterparts 
(including, for the avoidance of doubt, by facsimile), all of which taken together 
shall constitute one and the same instrument. 

(b) 

IN WITNESS WHEREOF, the Parties have executed this Amendment on the respective dates 
specified below, with the effective date specified in the first paragraph of this Amendment. 

1-b CONSUMERS ENERGY COMPANY 

Title: LCC ?( e5\ l\Uk Title: SENIOR VICE PRESIDENT 

Date: \ uo Date: 2- 4-06 
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PARAGRAPH 10 
to the 

COLLATERAL ANNEX 
to the 

EEI MASTER POWER PURCHASE AND SALE AGREEMENT 

CmDIT ELECTIONS COVER SHEET 

Paragraph 10. Elections and Variables 

0 $ (!he 'Threshold Amount"); &, ho wever, that Ihe Collateral Threshold 
for Party A shall be zero upon the murreoce and dun'ng the continuance of an Event of Default 

in the event or a Potential Event of Default with respect to Party A; a d  orovided 
that. and on the dale that. Pany A cures h e  Potential Event of Default on or prior to the date that 
Party A is required to post Performance Assurance to Party B pursuant to a demand made by 
Party B pursuant to IIK provisions of the Collateral Annex on or after the occurrence of such 
Potential Event of Default. (i)  UK Collateral Threshold for Party A shall automalically i n c n a x  
from zero to the Threshold Amount and (ii) Party A shall be relieved of iu obligation to post 
Performance Assurance ~UISUMI 10 such demand. 

(a) The amount (the 'Threshold Amount") set fonh below under the heading "Party A 
Collateral Threshold" opposite the Credit Rating for [Party A][Party A's Guarmtorj on the 
relevant date of determination. or (b) zero if on the relevant date of determination [Party A]& 
Guaranlor] does not have a Credit Rating from the rating agency specified below OT m Event of 
Default or a Potential Event of Default with respect to Party A has o c c d  and is continuing; 

v , in the event that. and on the date that. Pany A cures the Potential Event of 
Default on or prior to the date that Party A is required to post Performance Assurance to P m y  B 
pursuant to a demand made by Party B pursuant to the provisions of the Collateral Annex on or 
after the occurrence of such Potential Event of Default, (i) the Collateral -hold for Party A 
shall automatically increase from zero to the Threshold Amount and (i i)  P m y  A shall be 
relieved of its obligation to post Performance Assurance pursuant (0 such demand. 

0 

Party A Moodv's C d t  Ratlug 
Collntersl Thrr&& S&P C d t  Rating 

[XI (a) The amount (the 'Thnshold Amount") se( fotth below under the heading "Party A 
Collateral Threshold" opposite the Credit Rating for M y  A's Guarantor on the relevant date of 
determination. and if  Pany A's Guaranlor's Credit Raungs shall not be equivalent. Ihc lower 
Credit Rating shall govern or (b) zero if on the relevant date of determination ils Guarantor does 
 no^ have a Credit Rating from the raIing agency(ies) specified below or an Event of Default 
wlth respect to Party A has occurred and is continuing: 



Party A 
S&P Credit Rs HQg 
AA (or above) 
AA- 
A +  
A/A - 
EBB + 
B BB 
BBB- 
BE + 
BB 
BB- and Below 

~ O C d Y ’ S  Credit Rating 
Aa2 (or above) 
Aa3 
A1 
MA3 
Baal 
Baa2 
Baa3 
Bal 
Ba2 
Ba3 &Below 

The Collateral Threshold for each Credit Rating level shown above may be reduced b- 
commencing in 2008 if tk following conditions are met: a) the tanpble net w o f i  of Party A’s 
Guarantor is materially different than that extant on 12/3lX)5, or b) such a reduction in credit is 
warrand by circumstances determined in a commercially nasonahle manner. 

I3 The amount of thc Guaranty Agreement dated - &om -. as amndcd from time to time 
but in no event shall Party A’s Collateral Threshold be grealer than $-. 

Other - see atwhed threshold term 0 

B. Pam B Collated Threshold, 

0 s (he ‘Threshold Amount”): provided. howevq, that thc Collateral Threshold 
for Party B shall be m upon h e  occurrence and during he continuance of an Event of Default 

in Ibe cvent or a Potential Event of Default with respcct 10 Party B; i@ mvided 
that. and on the date that. Party B cures the Potential Event of Default on or prior to the date that 
Pany B is required to post Performance Assurance to Pany A punuant to a demand made by 
Pany A pursuant to the provisions of the Collateral Annex on or after the occurrence of such 
Potential Event of Default. (i) h e  Collateral k s h o l d  for Party B shall automatically increase 
from zero to the Threshold Amount and (ii) Pmy B shall be relieved of its obligation to post 
Performance Assurance pursuant to such demand. 

(a) The m u n t  (the ‘Threshold Amount”) set fonh below under the headiig “Party B 
Collateral k s h o l d ”  opposite the Credit Rating for [Party Bl[Party B’s Guarantor] on rhe 
relevan! date of determination. or (b) zero if on the relevant date of delermimtion [Party B][its 
Guarantor] does not have a Credit Rating from the rating agency specified below or an Event of 
Default or a Potential Event of Default MU, respect to Party B has occrnnd and is continuing; 
&. how ver. in Ihe event hag and on the dale that, Party B cures the Potential Event of 
Default on or prior to UK date that Party B is required lo post Performance Assurana to Party A 
pursuant to a demand made by Party A pursuant to UK provisions of the Collatwal Annex on of 
after the oocurrcncc of such Potential Event of Default, (i) the Collated Threshold for Party B 
shall automatically increase from to the llreshold Amount and (ii) Party B shall be 
relieved of its obligation to post Performance Assumxe pursuant to such demand 

D 

Pnr t rB  
couaternl nr&& Cmllt Raw 

~ (or above) 

Below - 
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El (a) The amount (the 'Threshold Amount") set fonh below under the heading "Party B 
Collateral Threshold" opposile the Credit Rating for Party B on the relevant date of 
determination, and if  Party B's Credit Ratings shall not be equivalent. the lower Credit Rating 
shall govern or (b) zero if  on Ihe relevanl dale of determination Pany B does not have a Credit 
Reting from the rating agency(ies) spccified below or an Event of Default with respect to Parry 
B has occurred and is continuing. 

Purty B 
Collateral Thre4hol d *  

AA (or above) 
AA-  Aa3 
A +  A1 
MA - MA3 
BBB + Baal 
BBB Baa2 
BBB- Baa3 
BB + Bal 
BB Ba2 
BB- and Below Ba3 andBelow 

Aa2 (or above) 

The Collaleral Threshold for each Credit Rating level shown above may be r e d d  by- 
commencing in 2008 if the following conditions are. met: a) the mgible net worth of Pgny B is 
materially different than that e x m t  on IU31K)5, or b) such a reduction in credit is warranted by 
circumstances determined in a commercially reasonable manner. 

0 The amount of b e  Guaranty A p m e n t  dated -from -, as amended horn lime to time 
but in no event shall Party B's Collaural Threshold be greater than $-. 

Other - see anached threshold terns 0 

U. FJJidble C O W  an d Valuation Percentsit e. 

The following items will qualify as "Eligible Collateral" for the Party specified 

(A) Cash 

(B) Lenersof IXI 0(] 1004b unlevs either (i) a Letter of Credit 
Default shall have occurred and be continuing 
with respect to such Lener of Credit, or (ii) un 
(10) or fewer Local Busines Days remain 
prior to the expiration of such Lener of Credit, 
in which cases the Valuation Percentage shall 
be zero (0). 

Credit 

(0 Other 11 [ I  9% 

111. Indewndent A m u &  

A. Partv A Indewodeot AwunL 

OD Not Applicable 

0 Party A shall have a Fixed Independent Amount of S . If the Fixed 
lndependent Amount option is selected for Party A. then Party A (which shall be a 



Pledging Party with respect to the Fixed IA Performance Assurance) will bc required to 
Transfer or cause to be Transferred to Party B (which shall be a Secured Party with respect 
to the Fmed IA Performance Assurance) Performance Assurance with a Collateral Value 
equal to the amount of such Independent Amount (the “Fixed LA Performance Assurance”). 
Tk Fixed IA Performame Assurance shall not be reduced for so long as thm: are any 
oursranding obligations between thc Pmk as a result of the Agreement, and shall nm be 
taken into account when calculating Party A’s Collated Requirement pursuant to the 
Collateral Annex. Except as expressly set forth above, the Fixed IA Performance 
Assurance shall be held and maintained in accordance with. and otherwise be subject to, 
Paragraphs 2,513). 5(c), 6.7 and 9 of the Collateral Annex. 

0 Party A shall have a Full Floating Independent Amount of $ . I f h  Full 
floating Independent Amount option is selectcd for Party A, then for purposes of 
calculating Party A’s Collateral Requirement pursuant 10 Paragraph 3 of the Collateral 
Annex, such Full Floating Independent Amount for Party A shall bc added by Party B to its 
Exposure Amount for purposes of determining Net Exposure pursuant lo Paragraph 3(a) of 
the Collateral Annex. 

0 Parry A shall have a Panial floating Independent Amount of $ . ffthe 
Partial Floating Independent Amount option is selectcd for Party A. then Party A will be 
required to Transfer or CBW to be T m f e m d  to Party B Performance Assurance with a 
Collateral Value equal to the amount of such Independent ArnounI (the “Partial floating IA 
Performance Asswamce”) if at any time Pany A othemisc has a Collatcral Requirement 
(not Laking into consideration the Panial Floating Independent Amount) pursuant to 
Paragraph 3 of the Collateral Annex. The Panial floating IA Perfornuwe Assurance shall 
not be reduced so long as Party A has a Collateral Rquirement (not taking into 
consideration the Panial Floating Independent Amount). The Partial floating Independent 
Amount shall not be taken into account when calculating a Party’s Collateral Requirements 
pursuanr to the Collateral Annex. Except as expnssly set forth above, the Partial floating 
Independent Amount shall be held and maintained in accordaoce with, and otherwise be 
subject to. the Collateral Annex. 

B. lldeet Amount. 

m Not Applicable 

0 Party B shall have a Fixed Independent Amount of $ If the Fixed 
Independent Amounl Option is selected for Party B, then Party B (which shall be a 
Pledging Party with respect to the Fixed IA Performance Assurance) will be required to 
Transfer or cause to be Transferred lo Party A (which shall bc a Sccured Party with respect 
to Ihe Fixed IA Performance Assurance) Performance Assurance with a Collateral Value 
equal to the amount of such Independen1 Amount (the “Fixed IA Performance Assurance”). 
The Fixed IA Performance Ass- shall not be reduced for so 10118 as there are any 
ouutanding obligarions between thc Parties as a mull of the Agrecmenl, and shall not be 
taken into account when calculating Party B’s Collateral Requirement pursuant to the 
Collamal Annex. Except as expressly set Fonh above. the Fixed IA Performnnce 
Assurance shall be held and mainmined in accordanx with. and otherwise be subject 10. 
Paragraphs 2,5(b), S@). 6,7 and 9 of Ihe Collaccral Annex. 

Parry B shall have a Full Floating Independent Amount of S . If h e  Full 
floating Independent Amount Option is seleclcd for Party B then for purposes of 
calculating Party B’s Collateral Requirement pursuanr m Paragraph 3 of h Collateral 
Annex, such Full Floating lndependenl Amount for Party B shall be added by Party A to its 
Exposure Amount for pwposes of determining Net Exposure pursuant to Para& 3(a) of 
the Collateral Annex. 

0 

0 Party B shall have a Partial Floaring Independent Amount of $ . If the 
Partial Floating Independent Amount option is selected for Party B. then Party B will be 
required to Transfer or cause lo be Transfemd to Party A Performance Assurance with a 
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N. 

V. 

VI. 

Collateral Value equal to thc amount of such Independent Amount (the “Partial Floating 1A 
Performance Assurance”) if at any time Party B otherwise has a Collateral Requirement 
(not raking into consideration thc Pestid FIoating Indepecdent Amount) pursuant M 
Paragraph 3 of the Collateral Annex. The Partial Roating IA Performance Assurance shall 
not be reduced for so long as Party B has a Collaleral Requirement (not taking into 
consideration the Partial Floating Independent Amount). The Partial Floating Independent 
Amount shall not be taken into mount when calculating a Party’s Collateral Requirements 
purruant to the Collateral Annex. Except as cxpressly set fonb above, the Panid Floating 
Independent Amount shall be held and mainmned in accordance with. and otherwisc be 
subject to. the Collateral Annex. 

Jvllnimum Transfer Amou nb 

A. hrtv A Minimum T d t r  Amount; SIoO,ooO 

B. Partv B M W  Trader Amount; S 100,ooO 

Roundhe A w u q t ,  

A. Partv A Ro undillp Am, unt: S1Do.wO 

B. SlM),ooO 

&&@Intion of Cash c ollnte4 

A. P a w  A Eli- to Ho Id Cask 

n Party A shall not be entitled to hold Performance Assurance in the form of Cash. 
Performance Assurance i n  the form of Cash shall be held in a Qualified Institution in 
accordance with the provisions of Paragraph HaXiiXB) of the Collateral Annex. Party A 
shall pay to Party B in accordance with the t e r n  of the Collateral Anntx the amount of 
interest it receives from the Qualified Institution on any Performance Assurance in the 
form of Cash pasted by Party B. 

Party A shall be entirled to hold Performance Assurance in the form of Cash provided that 
the following conditions are satisfied: ( I )  it is not a Defaulting Pany, and (2) Cash shall be 
held only in any jurisdiction within the United Slates. To the extent Party A is entitled to 
hold Cash, h e  Interest Rate payable to Party B on Cash shall be as selected below: 

ISI 

Pam A Inteerest Ra te. 

ISI Federal Funds Effective Rate - the rate for that day opposite the caption 
”Federal Funds (Effective)” as set forth in the weekly 51atislical releax 
designated as H.15(.519), or any successor publication, publishad by che 
Board of Governors of the Federal Reserve System. 

0 Other - 

Id Cash. P a m  B EUaib~I~tv to Ho 

0 

.. B. 

Party B shall not be entirled to hold Performance Assurance in the form of Cash. 
Performance Assurance in the form of Cash shall be held in a Qualified Institution in 
accordance with the provisions of Parapaph Ma)(iiHB) of the Collateral Annex. Party B 
shall pay to Party A in accordance with the terms of the Collateral Annex the amount of 
interest it receives h m  the @dified Institution on any Performance Assurance in h e  
form of Cash posted by Party A. 



vu. 

vm. 

nt. 

I .  

2 

X. 

I 

Rl Party B shall be entitled lo hold Performance Arrwance in the form of Cash provided that 
the following conditions are satisfied: (1) i t  is not a Defaulting Party. and (2) Cash shall be 
held only in any jurisdiction within the United Slates. To the extent Party B is entitled to 
hold Cash. the Interest Rate payable to Party A on Cash shall be as selecred below: 

h r t v  B Interest R a h  

El Federal Funds Effective Rate - the rate for lhal day opposite the caplion 
”Federal Funds (EIfcctiw)” as set fonh in the weekly statistical release 
designated as H. I5(5 19). or any swassor publication, publishad by thc 
Board of 00vcmrs of the Federal Reserve System. 

0 Other ~ 

plotlncstion nm, 

181 Other. 1200 noon New YorkTimc 

GeaerPI. 

Wlth respect to the Collateral Threshold, Independent Amount, Minimum T d e r  Amount and 
Rounding Amount, if no selection is made In thb Cover Shed with respect to a Party, then the 
applicable amount in cach case for such Pa* shpll be zero (0). In addition. nltb rrspsct to the 

drrmustration of Cpnh Collateral” d o n  of this Paragraph 10, if no seledon Ls made with mpect ‘‘A . . 
to a Party, then such Party shall not be entitled to h d d  Performance A s s u m e  In the form of Cash 
and such C ~ I ,  if m y ,  pball be h a d  in a Qualified Iostitution pursuant to hragraph qaMUXB) of the 
Cdlaterpl Atloex. If n Party is eligible to bold C.sb pursltsll! to a selection in IbLc Paragraph I0 but 
no Interest Rate b selected, then the Interest Rate for such Party shrill be tbe Federal Funds Effective 
Rate as defined in Section VI of this Paragraph 10. 

In Paragraph “8 I(d) Downgrade Event shall be amended by replacmg“Apphcable” mth ”Not Applicable”. 

In Paragraph “8.2(d) Downgrade Event shall be amended by replacing “Applicable” mth ‘mot Applicable”. 

Other. 

Page I (first paragraph): The Parties agree lo amend the rust introductory paragraph of lhis Collateral AnneK. 
in its entirety, as follows: 

‘This Collateral Annex, together with the Paragraph 10 Cover Sheet, (the “Collateral Annex”) supplements. 
forms a part of, and is subject to, the EEI Masrcr Power Purchase and Sale Agreement (“Master Agreement”), 
dated May 15,2M)I, including the Cover Sheer and any other annexes thereto b e m n  
-(“Party A”) and Consumers Energy Company (“Party B”). Pany A and Party B 
referred to as Panies. Capitalized terms used in this Collateral Annex but not defined herein shall have the 
meanings given such terms in the Master Agreement.” 

Furlhermon, replace all references in this Collateral Annex and Paragraph 10, from “Agreemcnt”to ‘Wasler 
Agrument.” 

2. 
‘provisions“ in line 14. 

3. 

4. 

In thc Paragraph immediately preceding “Paragraph I Defioiriwr“. add the word “may” after Ihe word 

In Paragraph I. the definition of ”Collateral Threshold” change “for a Party.” I0 “ f a  such Party.” 

In Paragraph I ,  replace the definition of Credit Radng in its entirety 10 read: - - 6 .  



“‘Credit Rating’ means with respect to any entity, on any dace of determination, he respective ratings then 
assigned to such entity‘s outstanding unsecured, senior long-term debt or deposit obligations (not supponcd 
by third party credit enhancement) by S&P, Moody’s or o h  specified rating agency or agencies or if such 
entity does not have any outstanding unsefured, senior long-term debt or depositobligations. then the wing 
assigned to such entity as its ‘issuer credit rating’ by S&P or ’issuer rating’ by Moody’s. 

5.  In Paragraph I, the definition of Credit Rating Event is amended by replacing the words “Paragraph 
6(a)(iii)” with the words “Paragraph 6(a)(ii). 

6. 
with the words “Paragraph 6(a)(iiY. 

7. In Paragraph I. che definition of “Expcsm” is amended by replacing each parenthetical in subparl (a) with 
the following: “(such m m w  include invoiced amounts and amounts subject to invoice upon the completion of 
the billing period specified in Section 6.1 of the Master Agreement wilhin which the Calculation Date occurs)”. 

8. I n  Paragraph I. the definition of Interest Period is replaced in its entirely with the following: means !he 
pedod from (dincluding) the last Local Business Day on which an Interest Amount is T r a n s f e d  by a Pany 
one time per month (or if no Interest Amount has yet to be Transferred by such Party, the Local Business Day on 
which Cash is Transferred by a Party one time per month to such Pany) to (but excluding) the Local Business 
Day on which the current Interest Amount was Transferred. 

9. In Paragraph I. the definition of JAter of Credit is amended by deleting the word “Uansferable” in line 1 

10. In Paragraph I .  the definition of Letter of C d t  Ddsult is amended by deleting the word “a” in line 3 ard 
replacing it with !he word ”and. 

In Paragraph I. the definition of Downgraded Party is amended by replacing the words “Paragraph €+Xi)” 

1 1 .  In Paragraph I. the definiuon of ”Notification Time” is amended by adding “a.m.” immediately after 
“I1:M)”. 

12. In Paragraph 1. the definition of Perfonasnee AsmRoce is amended by (a) replacing the first Sentence to 
read: “means all Eligible Collateral. all other propeny acceptable to the Party to which it is Transfmed. and all 
proceeds thereof held by a Secured Party hereunder.” and (b) replacing the words ”Paragraph 6(a)(iv)” with the 
words “Paragraph 6(a)(iii)”. 

13. In Paragraph I ,  the definition of “Qualified Institution” is amended by deleting “and” immediately before 
“surplus+’. 

14. In Paragraph 1. the definition of Secured Party is amended by replacing Ihc words “Paragraph 3%)” with 
the words “Paragraph 3(a)”. 

15. In Paragraph 2. amend the phras: “in order to perfect the other Party’s continuing security” to d. ‘in a d a  
to enable perfection of h other Party’s continuing seeuriiy (the Panies agm hat Cash and Leners of Credit do 
not require a UI filing to effectuate perfection)”. 

16. In Paragraph 3. subparagraph (b)(?) is deleted and replaced with the following: 

”(2) the amount of Cash previously Transferred lo the Secured Party, the amounl of Cash previously a p e d  
to be Transferred to the Secured Party but not yet received and for which the Pledging Party is not in default 
for delivery pursuant to Paragraph 4, the amount of Cash held by the S a w d  Party as Performance 
Assurance as a result of drawing under any Letter of Credit. and any Interest Amount that has not yet been 
Transferred to the Pledging Party; plus;” 

17. I n  Paragraph 3. subparagraph (b)(3) is amended to read as follows: 

“(3) the Collateral Value of each Letter of Credit and any other form of Performance Assurance (other lhan 
Cash) maintained by the Pledging Party for the benefil of the Secured Party. 

7 .  



Notwithstanding the foregoing, the Collateral Requirement of a Party will be deemed to be x r o  (0) whenever 
the calculation of such Party’s Collateral Requirement yields a number less lhan zero (O).” 

18. In Magraph 5(a), delete the parenthetical in lines one and two and replace with rbe following: “(but no more 
frequently than daily with respect to Cash and Letters of Credit)”. 

19. In Paragraph S(a). (1) In line 16. insen after “Secured Party”. “and excluding bank foes. such as Wye transfer 
foes. ACH transfer fees. and check related fees”; and (2). in he. immediately following sentence. delete ‘*before 
the Notification Time on a Business Day” and replace it with “before the Notification Time on a Local Business 
Day“. 

20. In Paragraph 5 (a). the last sentence is deleted in its entirety, and replaced with the following. “If a permined 
reduction in Performance Assurance is to be effected by a reduction in the m u n t  of an outstanding Lettcr of 
Credit previously issued for the benefit of tk Secured Party, he. Secured Party shall w i h  one Local Business 
Days of receipt of an amendment to so& Letter or Credit effectuate such reduclion.”. 

21. In Paragraph 5 (b), in the twelfth line. “two ( 2 )  Local Business Days” shall be changed to “one ( I )  Local 
Business Day”. 

22. In Paragraph %&Xi), amend the phrase, “have been perfected as required by applicable law and shall 
ConstiNte a first priorily perfected security interest” to ’have been perfectible (the Parlies a p e  that Cash and 
Letters of Credit do not require a UI filing to effectuate perfection) as a fmt priority security interest“. 

23. In Paragraph 6(a)(ii)(A). insen the p b .  “(other than subparagraph (B) below)” be twen “Paragraph 
6(a)(ii)” and “will not apply”. 

24. In  Paragraph 6 (aXiiKB). in the fourth line, change “non-Downgraded Pmy”to “Pledging Party”. 

25. In  Paragraph MaXii)(B). in the eleventh line, change “Non-Downgraded Parly” to “Downgraded Party” 

26. In Paragraph qa)(ii)(B). in the thirteenth line, change “non-Downgraded Party” to “Pledging Party”. 

27. In Paragraph 6(b)(i). in the seventh line, change ‘7wenty (20) Local Business Days“ to ‘len (10) Local 
Business Days”. 

28. In Paragraph qb)(iv)(B), delete the last part of this sentence &r the word “may” and replace it wilh the 
following: 

“, with a counesy notice, which time of delivery shall not impact h e  Secured Party’s ability to draw upon the 
Letter of Credit, to he. Pledging Party and upon submission to the bank issuing such Letter of Credit of one or 
more certificates specifying that such Event of Default or Early Termination Date has occurred and is continuing, 
draw on thc undrawn portion of any outslanding Letter of Credit up 10 an mount which, taken together with all 
other Performance Assurance. is needed to satisfy any such Obligations of the Pledging Party.” 

29. In Paragraph 6(c): (1) Amend Ihe phrase. “of any Custodian or any income thereon’’ to “of any Custodian or 
as 10 any income thereon”; and (2) remove, at the end of the second sentence, “or negligence”. 

30. In Paragraph ?(c). add ‘The” immediately before ”Secured Party” in the fust line 

3 1. In F’aragraph 8, delete subparagraphs (a) and @) in their enlirely and replace with the following: 

“(a) If the Pledging Party disputes the amount of Performance Asurance requested by the Secured Party and 
such dispute relates to the amount of the Net Exposure claimed by the Secured P q .  then the Pledging Party 
shall (i) notify the Secured Party of the existence and nature of the dispute not later than 5:oO pm. New York 
time on the same date that the demand for Performance Assurance is made by the Sccured Party pursuant to 
Paragraph 4 (provided h i t  such demand was made prior lo the Notification Time and otherwise by 5:oO p.m. 
New York Time on the following Business Day). and (ii) provide Performance Assurance to or for the 
benefit of the Secured Party. in an amount equal to the Pledging Party’s o w  estimate of i ls  Collaleral 
Requirement, in accordance with Paragraph 4, made in good faith and in a c o m r c i a l l y  reasonable manner. 

-8- 



In all such cases, the Parties thereafter shall promptly consult with each other in order to reconcile the two 
conflicting amounts. If the Parties have not been able to resolve their dispute on or before the second 
Business Day following the date that the d e m d  is made by the Secured Party, then the Secured Party's Net 
Exposure shall be recalculated by each Party requesting quocarions from one ( I )  Reference Market-Maker 
within two (2) Business Days (laking the arihmetic average of those obtained to obtain the average Current 
Mark-to-Market Value; provided. that. if only one (1) quotation can be obtained. then that quotation shall be 
used) for the purpose of recalculating the Current Mark-to-Market Value of each Transaction in respect of 
which the Parties disagree as to the Current Mark-to-Market Value thereof, and the Secured Party shall 
provide written notice to the Pledging Party of the results of such recalculation (in reasonable detail). 
Performance Assurance shall thereupon be provided. returned. or reduced, if necessary, on the next k a l  
Business Day following h e  Pledging Party's receipt of such notice in  accordance with the results of such 
recalculation. 

"(b) If the Secured Party disputes the amount of Performance Assurance reduction requested by the Pledging 
Party and such dispute relates to the amount of the Net Expoblue claimed by lhe Secured Party. then the 
Secured Party shall (i) notify the Pledging Party of the existence and nature of the dispute nor h e r  than 5:OO 
p.m. New York rime on the same date (provided that such demand was made prior to the Notification Time 
and otherwise by 500 p,m. New York Time on the following Business Day), that the demand to reduce 
Performance Assurance is made by the Pledgmg Party pursuant to Paragraph 5(a), and (ii) effect the 
reduction of Performance Assurance to or for the benefit of the Pledging Party in an amount equal to the 
Secured Party's own estimate of its Collateral Requirement. in wordance with Paragraph 5(a). made in good 
faith and in n commercially reasonable manner. I n  all such cases, the Parties thereafter shall promptly 
consult wirh each other in order to reconcile the two conflicting amounts. If the Parties have not been able to 
resolve their dispute on or before the second Local Business Day following the date that the demand is made 
by the Pledging M y ,  then the Secured Party's Net Exposure shall be recalculated by each Party requesting 
quotations horn one ( I )  Reference Market-Maker within two (2) Business Days (laking the arithmetic 
average of those obtained to oblaio the average Current Mark-to-Market Value; provided, that. if only one (1) 
quotation can be obtained. then that quotation shall be used) for the purpose of recalculating the Current 
Mark-to-Market Value of each Transaction in respect of which the Parties disagree as to lhe Cumnt Mark- 
@Market Value thereof. and the Secured Party shall provide wrilten notice to the Pledging Party of the 
results of such recalculation (in reasonable detail). Performance Assurance shall thereupon be provided. 
returned, or reduced, if oecessary. on the next Local Business Day following such notice, in accordance with 
the results of such recalculation." 

32. In Paragraph 9(e). inserl at the end of the sentence. "except as provided otherwise in Section 6.3, or 10.9 of 
the Master Agreement." 

Schedule I to Collateral Annex shall be deleted in its entirety and replaced with the attached Schedule I to 
Collateral Annex i n  lieu thereof. 

IN WITNESS WHEREOF. the Parties have caused this Paragraph 10 to be duly executed and i n c o m e d  into 
the EEI Master Power Purchase & Sale Agreement executCd by and between- 
("Party A )  and Consumen Energy Company ('Parly B") dated May 15, 200 on this January 24. zuob (tn e 
"Para&aph 10 Effcctivc Date") 
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SCHEDULE 1 to Collated Annex 

STANDBY L E T E R  OF CREDIT DATE: 

(BENEFlCIARY) 

GENTLEMEN: 

DRAFTS D R A W  MUST BE MARKED 
WITH OUR REF NO: 
OPENER'S REFERENCE NO: 

BY THE ORDER OF: 

APPLlCAKT 
ADDRESS 

WE HEREBY ISSUE OUR IRREVOCABLE: STANDBY LElTeR OF CREDIT NUMBER LN FAVOR OF. 
rne 

"APPLICANT), FOR AN AMOUNT OF USD S (IN WORDS) UNITED STATES DOLLARS) 
AVWABLE BY YOUR DRAFIS AT SIGHT AND PAYABLE AT SIGHT WHEN ACCOMF'ANED BY ONE OR MORE OF 
THE FOLLOWING STATEMENTS DATED AND SIGNED BY AN AUTHORIZED REPRESENTATM? OF BENEFlClARY 
(SIGNED A3 SUCH). 

(THE "BENEFICIARY") FOR THE ACCOUNT OF 

I .  

OR 

2. 

OR 

3. 

A) "WE HEREBY CERTIFY THE INVOICE(S) PRESEh'll?D TO SLIPPORT THIS DRAWING HAS/HAVE BEEN 
PRESENTED TO (WITH SUPPPORTIHG WcuMWrs REQUIRED FOR PAYMENT. 
IF ANY), AND RF3LECT AMOUNTS WHICH WERE PROPERLY CALCULATED IN COMPLIANCE WTH THE 
TERMS OF THE CONTRACT UNDER WHICH THE INVOIWS) WASAKERE RENDERED SUCH INVOIcE(S) 
WASWERE NOT PAID. AND REMAlN PAST DUE AND UNPAID AT THE TIME OF THlS DRAWING " 
AND 
B) A COPY OF COMMERCIAL INVOIcE(S) MARKED "PAST DUE AND UNPAID 

"AN EYEKT OF DEFAULT. AS DEFINED IN THE RELEVANT CONTRACT. HAS OCCURRED AND IS 
C O " U I N G  WITH RESPECI' TO APPLICANT UNDER THE CON7RACP: NO EVENT OF DEFAULT HAS 

~~~ ~ ~~ ~~ ~ ~~~ ~ 

OCCURRED AND IS CONTINUING WITH RESPECI TO THE BENERCIARY OF THIS LFlTER OF CRu)lT: 
AND THE AM0U.W RUNG DEMAVDED HEREBY IS EOUAL TO OR LESS THAV TtIE AMOClhT OWED BY 
APPLICAhT TO BENEFlClARY L'NDER THE ACREEM& WHICH AMOUNT IS PAST DU@ 
'IHE BENEFICIARY WES REREBY DEMAND PAYMENTOFS 

WHEREFORE. 

"AN EARLY TERh4lNATlON DATE, AS DEFINED IN THE RELEVANT CONTRACT, HAS BEEN DESIGNATED 
AS THE RESULT OF AN EVENT OF DEFAULT. TERMINATION EVENT OR ANY SIMILAR EVENT, 
APPLICANT HAS FAILED 'Iy) MAKE PAYMENTS EN AN A G G W A T E  AMOUNT OF S 
SUCH AMOUNTS ARE PAST DUE AND OWING W THE BENFJICIARY IN ACCORDANCE WITH THE 
TERMS OF THE RELEVANT CO"&CT AND NO EVENT OF DEFAULT HAS OCCURRED 
CONTINLNNG W l l H  RESPECT TO THE BpIFnClARY OF 7 H I S  LEITER OF CREDm WHEREFORE. THE 
BENELlClARYDOESHEREBYDeMANDPAYMU'FIOFJ 

mAL CONDITIONS; 

1) WE UNDWSTAND THAT THIS LGTIER OF CREDIT IS ISSUED PURSUANT TO AND m ACCORDANCE 
WITH THE [INSERT CONIRAD NAME AND EXUnmON DATE] W E  "RELEVANT CONTRACT) 

2)  PARTIAL DRAWINGS ARE PERMITIED 

3) 

4) 

ALL ISSUING BANK CHARGES ARE FOR THE ACCOUNT OF APPLICANT 

THJS LFITER OF CREDIT MAY NOT BE AMENDED, CHANGED OR MODIFIED WITROLW TEE 
EXPRESS WRI'ITEN CONSENT OF THE APPLICANT, THE B F m C L 4 R Y  AND TKE ISSOER, 
PROMDED, HOWEVER, TAE AMOUNT AVAILABLE FOR DRAWING UNDER "3 LElTEX OF 
CREDIT MAY BE REDUCED FROM n M E  TO TIME BY WRlTTEN INSTRUCTIONS TO US EXECUTED 
BY BOTH AFTLICAWI M BENEFICIARY. 
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5 )  PAYMENT TO BE EFFEcreD PER YOUR INSTRUCnONS AGAINST CONFORMING DOCUM!NIT 
PRESENITD AT OUR COUNTFSS 
PERSON. BY FIRST CLASS. CERTIFIP.D. RMilSTERED OR OVERNIGHT MAIL DIRECTED TO. 

PReSeKTATlON AT OUR COUNTERS INCLUDES PRESENTATION IN - 
6) WE WEREBY ENGAGE WITB YOU TRAT DRAFIX AND DRAWN UNDER AND M 

COMPLIANCE WITH THE TERMS AND CONDITIONS OF THIS CREDR WILL BE DULY HONORED 
L W Y  PRESEIVTATION AS SPECIFIED. IF PRESENTED AT OUR C0Uh”ERS &q SffKXTED ABOVE, 
ON OR BEFORE THE EXPIRATION DATE. 

7) THIS L E I I E R  OF CREDIT IS SUBJECT TO ‘ME IN”ATI0NAL STANDBY PRACTICES 1998. USES T F I u l S  
DEFNED THEREIN WlTH THE SAME W I N G S  HEREIN, AND SHALL BE GOVERNED BY,  AND 
CONSTRUED IN ACCORDANCE WITH. THE LAWS OFTHE STATE OF NEW YORK. 

8)  PLEASE ADDRESS ALL CORRESPOhPENCE REGARDIKG THIS LETTER OF CREDIT TO - 
1- MFNTIOMYG OLX REFu(WCE NL’MBW AS IT APPEARS 
ABOVE 

VERY T R L I Y  YOL’RS. - 
PREPAREWALmfORlZED SIGNER 

AUTHORIZED SIGNER 



MASTER POWER PURCHASE AND SALE AGREEMENT 

COVER SHEET 

This Master Power Purchase andsale Agreement (“MusferAgreement” ) is made as of the following date: August 3, 2001 
(“Effective Date”). The Masfer Agreemenf, together with the exhibits, schedules and any written supplements hereto, the 
Party A Tariff, if any, the Party B Tariff, if any, any designated collateral, credit support or margin agreement or similar 
arrangement between the Parties and all Transactions (including any confirmations accepted in accordance with Section 2.3 
hereto) shall be referred to as the “Agreement.” The Parties to this MKcterAgre@mnf are the following: 

Pxl) A: C O N S U M E K S E N E K G Y  COhlPAKY d b d 

CONSU\!ERS ENERGY T R h D F R S  

All Uotiws 
nall Road 

Zip: 49203 
n!, 

~ ~~~ 

Street: 1945 W. Par 
City: Jackson, MI 
Am: David F. Ro.., 
Phone: (5 17) 788-1388 
Facsimile: (5 17)788-5882 
Duns: 4-b 
TaxID: - 
Invoices : 
Attn: Billing & Settlements Supervisor 

1945 W Pamall Road 
Jackson, MI 49201 

Phone: 1517) 788-1075 
Facsimile: ( 5  17) 788-7245 

Scheduling: 
~ 

Attn: On-Shift Trading 
Phone: (517) 788-1791 
Phone: 1517) 788-8096 

Payments: 
Attn: Consumers Energy Company 

Treasury Department, M-780 
212 W. Michiean Avenue 
Jackson MI 4b201 

Phone: ( 5  17)788-7030 
Facsimile: (517) 788-7080 

Electronic Funds Transfer: 
Bank: Bank One -Detroit, MI 
ABA: 072-000-326 
Account: 113-10 Consumers Energy 

Credit and Collections: 
Attn: Miquel Correa 

One City Center 
I 0 2 1  Main S t r e e t ,  Suite 2800 
Houston, TX 77002 

Phone: (713) 230-7092 
Facsimile: (713) 230-7004 

PartyB: - 
All Notices, ..... ~ 

Street: V-D 
City: - Zip: - 
Attn: Contract Administration 
Phone: 
Facsimile: 
Duns: - 
Tax ID: - 
Invoices: - 

k 
Phone. 0 
Facsimile &- 
Scheduling: - 
Attn: 
Phone: 
Facsimile 

Payments: 
Ann: 4-b 

Phone: 
Facsimile:. 

Electronic Funds Transfer: 

ABA. 
Account: 0 
Credit and Collections: 
Am: Kathy Gore 

Bank: - 
Phone: b-b 
F a c s i m i l e t w  
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With additionalNotices o fan  Evexlt ofDefault or 
Potential Event ofnefml t  tn: 

With additionalNoticesof an Event of Default or 
Potential Event ofDefault to: 

~ 

A t t n  Mark T. Devereaux Am: W-B 
Phone: (517) 788-1 196 Phone: 
Facsimile: (517) 788-1093 Facsimilel-+ 

The Parties hereby agree that the General Terms and Conditions are incorporated herein, and to the following provisions a8 
provided for in the General Terms and Conditions: 

Party A Tariff Tariff FERC Rate ScheduleNo. 9 Dated 610 1/00 Docket Number EROO-2299-000 

Pany B Tariff Tariff Market Based Rate Schedule Dated- Docket Number t-b 

ArticleTwo 

Transaction Terms and Conditions W Optional provision in Section 2.4. If not checked, inapplicable 

Article Four 

Remedies for Failure 
to Deliver or Receive 

Accelerated Payment of Damages. If not checked, inapplicable 

Article Five Cross Default for Party A 

Events of Default; Remedies Party A: Consumers Energy Co Cross Default Amount $75,000,000 - 
U Other Entity: Cross Default Amount $ 

Cross Default for Party B 

W Party B f-b Cross Default Amount\-) 

Other Entity: f-b Cross Default Amount- 

5.6 Closeout Setoff 

H Option A (Applicable if no other selection is made.) 

0 Option B -Affiliates shall have the meaning set forth in the 
Agreement unless otherwise specified as follows: 

0 Option C (No Setoff) 

Article Eight 8.1 Partv A Credit Protection: 

Credit and Collateral Requirements (a) Financial Information: 

0' Option A 
1 OptionB Specify: f'm 
0 OptionC Specify: 
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(b) Credit Assurances: 

0 Applicable 
Not Applicable 

(c) Collateral Threshold 

Not Applicable 
0 Applicable 

If applicable, complete the following: 

Party B Collateral Threshold $ ;provided, however, that 
Party Bs  Collateral Threshold shall be zero if an Event of Default or 
Potential Event ofDefault with respect to Party B has occurred and is 
continuing. 

Party B Independent Amount: $ Zero 

Party B Rounding Amount: $ 100,000 

(d) Downgrade Event: 

0 Not Applicable 
a Applicable 

If applicable, complete the following: 

H It shall be a Downgrade Event for Party B if Party B’s 
Guarantor’sCredit Rating falls below 
from Moody’s or if Party B’s Guarantor is not rated by either 
S&P or Moody’s 

Specify: 

(e) Guarantor for Party B 

from S&P or&!& 

0 Other: - 
Guarantee Amount: 

8.2 Partv B Credit Protection: 

(a) Financial Information: 

W Option A 
D Option B Specify: 
0 Option C Specify: 

(b) Credit Assurances: 
a Not Applicable 
0 Applicable 

(c) Collateral Threshold: 

H Not Applicable 
0 Applicable 
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If applicable, complete the following: 

Party A Collateral Threshold: $ ; provided, however, that 
Party A's Collateral Threshold shall be zero if an Event of Default or 
Potential Event ofDefault with respect to Party A has occurred and is 
continuing. 

Party A Independent Amount: $ Zero 

Party A Rounding Amount: $ 1 0 0 , ~  
(d) Downgrade Event: 

0 Not Applicable 
W Applicable 

If applicable, complete the following: 

W It shall be a Downgrade Event for Party A if Party A's Corporate 
credit rating falls below BBB- fiom S&P or if Party A does not 
have a Corporate Credit Rating by S&P 

Specify: 

(e) Guarantor for Party A: 

0 Other: 

None 

Guarantee Amount: 

Article Ten 

Confidentiality W Confidentiality Applicable If not checked, inapplicable, 

Schedule M 
0 Party A is a Governmental Entity or Public Power System 
0 Party B is a Governmental Entity or Public Power System 
0 Add Section 3.6. If not checked, inapplicable 
0 Add Section 8.6. If not checked, inapplicable 

Other Changes: 
The Agreement is amended as specified below: 

(a) Definitions. The following definitions are amended as set forth below: 

(1) Recordings. Section 1.50 is amended by deleting "Section 2.4"Ad substituting "Section 2.5". 

(2) Replacement Price. Section 1.51 is amended to add the phrase" "for delivery" immediately before the phrase "at 
the Delively Point" m the second line. 

(b) Prior Transactions. The following is added as a separate second paragraph of Section22 

"Party A and Party B c o n f m  that this Master Agreement shall supersede and replace all prior agreements between the 
Parties with respect to the subject matter hereof, includingt-bPower Purchase Agreement 

Power (dated- Sales Tarif (dated April 14, 1999). Party A and Party B confirm the terms of those Transactions referenced on 
Exhibit B hereto as evidenced by the written confmations with respect thereto, and agree that such Transactions are, 
effective aa of the Effective Date, governed by this Master Agreement, and are part ofthe single integrated agreement 
between the Parties consistent with the first paragraph ofthis Section22 " 

but, notwithstanding the foregoing, excluding Consumers Energy Company's Cost-Based 
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(c) Transmission and Scheduling. The title of Section 3.2, "Transmission and Scheduling" shall be amended by renaming 
it "Transmission, Scheduling, and Imbalance Charges" and inserting the following sentences Qt the end thereof: 

"Buyer shall assume all liability for and reimburse Seller within (30) days of presentation of an invoice for any Penalties 
incurred as a result of Buyer's failure to (i) notify Seller of a failure to Schedule or a change in a Schedule or (ii) abide 
by a transmitting utility's tariff and scheduling policies. Seller shall assume all liability for and reimburse Buyer within 
thirty (30) days of presentation of an invoice for any Penalties incurred as a result of Seller's failureto (i)  notify Buyer of 
a failure to Schedule or a change in a Schedule or (ii) abide by a transmitting utility's tariff and scheduling policies. The 
Parties shall promptly notify each other as soon as reasonably possible of any imbalance that is occurring or has occurred 
and shall cooperate to eliminate imbalances and minimize Penalties to the extent possible. Penalties shall be defined as 
any fee, liabilities, assessments or similar charges assessed by aTransmission Provider as a result of a Party's failure to 
comply with its obligations hereunder. " 

(d) Downgrade Event. Section B.l(d) is amended to add the following phrase after the phrase "or other credit assurance 
acceptable to Party A within three (3) Business Days of receipt of notice": "or fails to maintain such Performance Assurance 
or guaranty or other credit assurance for so long as the Downgrade Event is continuing". 

(e) Downgrade Event. Section 8.2(d) is amended to add the following phrase after the phrase "or other credit assurance 
acceptable to Party B within three (3) Business Days of receipt of notice": "or fails to maintain such Performance Assurance 
or guaranty or other credit assurance for so long as the Downgrade Event is continuing". 

(f) Confidentiality. Section 10.11 is amended to add the phrase "or the completed Cover Sheet to this Master Agreement" 
immediately before the phrase "to a third party" and to add the phrase "or the Party's Affiliates"' immediately after the phrase 
"(other than the Party's". 

(g) Index Transactions. The following provision is added as Section 10.13: 

(a)Market Disruption. If a Market Disruption Event has occurred and is continuing during the Determination Period, 
the Floating Price for the affected Trading Day shall be determined pursuant to the index specified in the 
Transaction for the first Trading Day thereafter on which no Market Disruption Event exists; Drovided, however, if 
the Floating Price is not so determined within three (3) Business Days after the first Trading Day on which the 
Market Disruption Event occurred or existed, then the Parties shall negotiate m good faith to agree on a Floating 
Price (or a method for determining a Floating Price) 

"Determination Period means each calendar month during the term ofthe relevant Transaction; provided that ifthe 
term of the Transaction is less than one calendar month the Determination Period shall be the term of the 
Transaction. 

"Floating Price" means the price specified in the Transaction as being based upon a specified index. 

"Market Disruption Event" means, with respect to an index, any of the following events: (a) the failure of the index 
to announce or publish information necessary for determining the Floating Price; (b) the failure of trading to 
commence or the permanent discontinuation or material suspension of trading in the relevant options contract or 
commodity on the exchange or market acting as the index; (c) the temporary or permanent discontinuance or 
unavailability of the index; (d) the temporary or permanent closing of any exchange acting as the index; or (e) a 
material change in the formula for or the method of determining the Floating Price. 

"Trading Day" means a day in respect of which the relevant price source published, or was to publish, the relevant 
price. 

(b)Corrections to Published Prices. For purposes ofdetennhhg the relevant prices for any day, ifthe price 
published or announced on a given day and used or to be used to determine a relevant price is subsequently 
corrected and the correction is published or announced by the person responsible for that publication or 
announcement within 30 days, either Party may notify the other Party of(i) that correction and (ii) the amount (if 
any) that is payable as a result of that correction. If a Party gives notice that an amount is so payable, the Party that 
originally either received or retained such amount will, not later than three (3) Business Days after the effectiveness 
ofthat notice, pay, subject to any applicable conditions precedent, to the other Party that amount, together with 
interest at the Interest Rate for the period from and including the day on which payment originally was (or was not) 
made to, but excluding, the day of payment ofthe refund or payment resulting from that correction. 
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(c) Calculation of Floating Price. For the purposes of the calculation of a Floating Price, all numbers shall be 
rounded to three (3) decimal places. Ifthe fourth (4') decimal number is five ( 5 )  or beater, then the thud ( 3 3  
decimal number shall be increased by one(I), and if the fourth (4') decimal number is lessthan five (3, then the third 
(3d) decimal number shall remain unchanged. 

Representations and Warranties. Section 10.2(vi) is deleted and replaced with the following: "there is not pending (h) 
or, to its knowledge, threatened against it any legal proceedings that could materially adversely affect its ability to perform its 
obligations under this Master Agreement and each Transaction (including any Confrmation accepted in accordance with 
Section2.3), except, with regard to Party A, asothetwise disclosed in CMS Energy Corporation's most recent 10-Kand any 
8-Ks and any 10-Qs filed after the most recent lO-K,such documents being tiled with the SEC." 

(i) 
executed Agreement and any executed Confmaiions as "imaged agreements" in an electronic format, and that, so long as the 
imaged agreement bears the signature ofthe Party against whom enforcement k sought ifthere is a space or line for such 
signature on the agreement, and in the absence of evidence of fraud or irregularity in the imaging or computer retention 
process relating to the agreement, neither Party will object to the introduction and acceptance of such imaged agreements as 
evidence in any proceeding between the Parties before any court, arbitration panel, regulatory commission or similar body on 
the basis that such imaged agreements are not original agreements or do not comply with the best evidence rule. 

(j) 
breach thereof, for which an express remedy has not already been provided for in this Agreement, shall first be referred in 
writing to a senior representative of each Party for resolution. If the senior representatives are unable to resolve the dispute 
within thirty (30) days after the date ofthe written notice, the Parties shall submit to arbitration administered by the 
American Arbitration Association (AAA) under its Commercial Arbitration Rules. 
The Parties shall endeavor to agree upon and appoint one person to act as sole arbitrator. Such person shall have professional 
experience in energy related transactions, shall not be, or have previously been, employed by either Party nor have a direct or 
indirect interest in either Party or the subject matter of the arbitration. Should the Parties fail to mutually agree upon the 
single arbitrator within the thirty (30) days allotted the senior representatives above, the Parties shall apply to the AAA for 
the appointment o f a  single arbitrator in accordance with this paragraph. 
Such arbitration shall be held in alternating locations ofthe home offices of the Parties, comhencing with the location ofthe 
home of ice  of the non-disputing Party, or in any other mutually agreed upon location. The award of the arbitration shall be 
final and binding on the Parties, the Parties shall abide by the award and perform the terms and conditions thereof, and 

judgment on the award rendered by the arbitrator(r) may be entered in any court havingjurisdiction thereof. 

Imaged Agreement. Add as Section 10.12 The Parties acknowledge and agree that either Party may maintain this 

Arbitration. Add as Section 10.1 3: Any controversy or claim arising out of or relating to this Agreement, or the 

IN WITNESS WHEREOF, the Parties have caused this Master Agreement to be duly executed as ofthe date fist above 
written. 

-.., Vice President ofFuels and Title: Vice President. 
Power Transactions I iue: 
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FIRST AMENDMENT TO MASTER POWER PURCHASE .4YD SALE AGREEMENT 
R Y  4 Y D  BETREE;\ 

CONSUMERS ENERGY COMPkVY D/B/A CONSUMERS ENERGY TRADERS 
A w n  

THlS FIRST AMENDMENT to the Master Power Purchase and Sale Agreement dated August 
3, 2001 (“Master Ameemenl”) is made and enlered Into effective as of the a r d a y  of February, 2006. by 
and between Consumers Energy Company dkda Consumers Energy Traders r-) and 
-(“Pam,”). Any capitalized t e r n  used in this First Amendment and not defined sha 
the meaning assigned to such terms in the Master Agreement. 

l E  
WHEREAS. Party A and Party B entered in to the Master Agreement and now wish to amend the 

Master Agreement to provide for new Collateral Threshold arrangements and modification of Downgrade 
Events for borh parties. 

NOW, THEREFORE, in consideration o f  ihe foregoing premises, and for other good and 
valuable consideration, the Parties agree as follows: 

I. The Master Agreement is amended by deleting all references to ”Consumers Energy Cumpany 
dhfa  Consumers Energy Traders” in their entirety and replacing such references with 
“Consumers Energy Company”. 

Aflicle Eight of the Cover Sheet of  the Master Agreement, Section S.l(c), Party A Credit 
Protection. is hereby deleted in it entirety. and the followtng is insened in lieu thereoF 

2. 

( c j  Collaleral Ibreshuld: 

I] Not Applicable 
[XI Applicable 

I f  applicable, complete the following: 

Pany A Collateral Threshold: The amount set forth below under the heading 
“Co\laleral Threshold” opposite the highest Credit Rating for Party A on the relevant 
date of determination, provided, however, Pany A’s Collateral Threshold shall be zero 
if on the relevant date of determination Party A does not have a Credit Rating from 
either of the raring agencies specified below or a n  Event o i  Default with respect to 
Party A has occurred and is continuing 

SSrP Credit Rating Moody‘s Credlt Rating Collateral Threshold 

.U- and ahovc 
A- to A+ 
BBE to BBB+ 
BB+ to BDE- 
BB and below 

Aa3 and above 
A3 to Al  
Baa2 10 5aul 
Bal to Baa3 
Ba? and helow 

Party A Independent Amount: $ zero 

Party A Rounding Amount: $10O,OM) 



3. Mic le  Eight of the Cover Sheet of the Masler Agreement, Section 8.l(d), Party A Credit 
Protection, is hereby deleted in il entirety, and h e  following i5 inserted in lieu thereof’ 

(d) Downgrade Event: 

[XI Not Applicable 
[I Applicable 

4. Article Eight of the Cover Sheet of the Master Agreement, Section 8.2(c), Party B Credit 
Protection, is hereby deleted in full, and h e  following is inserted in lieu thereofi 

(c) Collateral Threshold: 

[I Not Applicable 
[XI Applicable 

If applicable, complete the following: 

Patty B Collateral Threshold: The lesser of (a) the then current amount of the 
Guaranty provided by Party E‘s Guarantor in favor of Party A with respect to this 
Agreement, provided, that Party B’s Guarantor shall be entitled to incwssc the 
amount of the Guaranty up to an amount not to exceed the amount set forth below 
under the heading “Collateral Threshold opposite the highest Credit Rating of Party 
B’s Guarantor at that time and (b) the amount set forth below opposite the highest 
Credit Rating for Party El’s Guarantor on the relevant date of determination, 
provided, however, Party B’s Collateral Threshold shall be zero if on the relevant 
date of determination Party El’s Guarantor dws  not have a Credit Rgting from either 
of ihe rating agencies specified below or an Event of Default with respect to Party B 
has occurred and is continuing. 

S&P Credit Rating Moody’s Credit Rating Collateral Threshold 

AA- and above Aa3 and above - 
BBB to BBB+ Aaa2 to Baal ! 
A- to A+ 

BE+ to BBB- 
BB and below 

Party B Indrpendeni Amount: $zero 

Pany B Rounding Amount: $100,000 

A3 to Al 

5 .  Article Eight of the Cover Sheet of the Master Agreement, Section 8.2(d), Pany B Credit 
Protection, is hereby deleted in it entirety, and the following is inserted in lieu thereof- 

(d) Downgrade Event: 

[X] Not Applicable 
[I Applicable 

6.  Article One: Section 1.12, Credit Rating, shall be deleted in its entirety and the following is 
inserted in lieu thereor: 

“Credit Rating” shall mean, with respect to an entity, the highest of the ratings then assigned to 
such entity’s unsecured. senior long-term debt obligations (not supported by !bird party credtt 



enhancements) by S&P or Moody’s, or issuer credit rating [corporate credit rating) by S&P or 
tssuer or Senior unsecured shelf rating by Moody’s 

7 Except as expressly amended herern, the Master Agreement shall cootlnue in  full force and effect 
in accordaxe with 11s terms 

IN WITNESS WHEREOF, Party A and Party B have each caused h s  First Amendment to be 
executed by thelr respective audwnzed representatwes as ofthe dam rust wntten above 

CONSUMERS ENERGY COMPANY ~ L I 

SENIOR VICE PRESIDENT 7- 

Title: President 
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Attachment 4

2006 2007 2008 2009 2010

Baseline Peak Forecast 8,788 8,915 9,079 9,254 9,363

Retail Open Access Forecast 211 245 289 328 352

Interruptible Load 200 200 200 200 200

Consumers Coincident Peak 8,377 8,470 8,590 8,726 8,811

Total Owned Capacity 6,451 6,464 6,464 6,464 6,464

NUG Capacity 1,661 1,664 1,665 1,665 1,665

Other Existing Contracts 267 25 0 0 0

Total Existing Capacity 8,379 8,153 8,129 8,129 8,129

Existing Reserve Margin 0.0% -3.7% -5.4% -6.8% -7.7%
       MW Above (Below) 11% (919) (1,249) (1,406) (1,557) (1,651)

Load Shift and Customer Self Gen 100 100 100 100 100

Proposed Multi-year Purchases 604 924 924 604 604

Planned Unsecured Purchases(1) 230 250 400 850 1,050

Total Proposed Capacity 9,313 9,427 9,553 9,683 9,883

Proposed Reserve Margin 11% 11% 11% 11% 12%

(1)  Planned unsecured purchases are expected to be adjusted based on changes in load and ROA participation.

Reserve Margin Analysis
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