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S T A T E   O F   M I C H I G A N 
 

BEFORE THE MICHIGAN PUBLIC SERVICE COMMISSION 
 

 
 
In the matter of the application of    ) 
SEMCO ENERGY GAS COMPANY for authority  ) 
to implement a pilot gas cost assistance program in its  )  Case No.  U-14649 
MPSC Division, to recover costs related to the program )  (e-file/paperless) 
and related approvals.      ) 
______________________________________________ ) 
 
 

ATTORNEY GENERAL'S REQUEST FOR REHEARING 
 
 
 MICHAEL A. COX, ATTORNEY GENERAL OF THE STATE OF MICHIGAN, by 

and through Michael Moody and John Liskey, Assistant Attorneys General, request that the 

Michigan Public Service Commission (Commission or MPSC) grant his request for rehearing as 

permitted pursuant to MPSC Rule 460.17403(1). 

I. Facts and Procedural History 

 On January 9, 2006, Administrative Law Judge (ALJ) Mark Cummins issued his 

Proposal for Decision (PFD) granting Staff's motion for summary disposition (supported by the 

Attorney General's response motion), thus dismissing SEMCO Energy Gas Company's 

(SEMCO) application in its entirety.  Exceptions to the PFD were due on February 21, 2006.  

  On February 13, 2006, SEMCO filed a request to withdraw its application in this case 

and dismiss the case without prejudice.  

On February 14, 2006, the Attorney General filed a motion opposing this request on the 

grounds that the dismissal of this case should be with prejudice.  In his motion, the Attorney 

General cited MCL 24.278(2) for the proposition that "[e]xcept as otherwise provided by law, 

disposition may be made of a contested case by stipulation, agreed settlement, consent order, 
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waiver, default or other method agreed upon by the parties." (Emphasis added).  The Attorney 

General declined SEMCO's request to withdraw and dismiss its application without prejudice.  In 

addition, the Attorney General noted that pursuant to Rule 460.17341 and MCL 24.281, if a 

party does not file exceptions then the party waives any objections and the PFD becomes the 

final decision of the agency absent further review by the agency within the time provided by 

rule.  

On February 17, 2006, SEMCO sought agreement of the parties to allow its request to 

voluntarily withdraw its complaint to be heard by the MPSC and extend the filing deadline for 

SEMCO to file its exceptions to the PFD until such time that the MPSC ruled on SEMCO's 

request.  The Attorney General agreed with SEMCO's request.  

On February 17, 2006, SEMCO filed a reply to the MPSC's and the Attorney General's 

motion opposing SEMCO's request to withdraw without prejudice. 

On March 8, 2006, the Attorney General filed a response to SEMCO's reply motion.  In 

this motion the Attorney General explained at pages 3-4: 

In the instant case, SEMCO filed an application to incorporate some new 
provisions within its GCR clause.  After the MPSC Staff filed a motion to dismiss 
the application, along with a supporting motion from the Attorney General, the 
ALJ granted the Staff's motion dismissing the application.  Now, in order to avoid 
the adverse consequence of losing the motion to dismiss, SEMCO seeks to 
withdraw its application without prejudice so that it could potentially refile the 
application as if nothing ever happened.  SEMCO cites to no MPSC decision 
supporting such a motion to withdraw under those facts.  The reason there is no 
MPSC decision supporting such a motion is that the process before the MPSC 
would become a game.  Parties could forum shop for different ALJ's and waste 
time and resources of the parties and the MPSC by filing applications and refiling 
applications when a party loses a motion to strike or loses a motion to dismiss.  
 
SEMCO argues that the Attorney General has not claimed or even demonstrated 
how it will be prejudiced by withdraw of its application without prejudice.  This is 
untrue.  The Attorney General expended time and energy reviewing SEMCO's 
application and reviewing case law as to whether the application fell within the 
ambit of Act 304.  The Attorney General also examined the impact of SEMCO's 
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application on the GCR process before decided to file its motion supporting 
Staff's motion to dismiss and attended the hearing on the motion.  Now, SEMCO 
is seeking dismiss its application without prejudice, thus allowing SEMCO to 
potentially refile the application at a later date and require additional time and 
energy of the parties.  In addition, to the prejudice to the Attorney General there is 
the prejudice to the process by allowing SEMCO to withdraw without prejudice 
after an adverse decision from the ALJ in the case.  As explained above, if a party 
can simply withdraw its application without prejudice after it obtains an adverse 
ruling then it could create gaming of the MPSC's case schedule and a tremendous 
waste of time and resources for both parties and the MPSC.  
 
Again, the Attorney General is not arguing that parties cannot settle cases or agree 
to a motion to withdraw, the Attorney General is arguing that one party cannot 
unilaterally decide to withdraw its application without prejudice after it receives 
an adverse decision from the ALJ in order to preserve the party's ability to refile 
at a later date.  The Attorney General believes that he would be prejudiced if 
SEMCO is permitted to withdraw its application without prejudice since it allows 
SEMCO to refile that application at any time, and thus require additional time and 
energy of the Attorney General and create a potential gaming of the process 
before the MPSC. 
 

 
 On April 25, 2006, the MPSC issued its Opinion and Order in this case granting 

SEMCO's request to voluntarily withdraw its application without prejudice. 

II. Argument 
 

 In its April 25, 2006 Opinion and Order, the MPSC cites to the unpublished Court of 

Appeals decision in Lynaum v Coleman, unpublished opinion per curiam of the Court of 

Appeals, decided September 25, 2001, Docket No. 221103, for the standard on granting 

dismissal with prejudice.  (MPSC Order, April 25, 2006, pp 6-7).  In fact, the MPSC quotes the 

Lynaum case as follows: 

[I]n exercising [its] discretion [to grant or deny a voluntary dismissal] the trial 
judge is to weigh the competing interests of the parties along with any resultant 
inconvenience to the court from further delays.  Normally, such a motion should 
be granted unless defendant will be legally prejudiced as a result. 
 
(MPSC Order, April 25, 2006, pp 6-7). 
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The problem with this quote is that it is extremely misleading.  The Lynaum Court was actually 

quoting a prior Court of Appeals decision and the entire quotation is as follows: 

In exercising [its] discretion [to grant or deny a voluntary dismissal] the trial 
judge is to weigh the competing interests of the parties along with any resultant 
inconvenience to the court from further delays.  Normally, such a motion should 
be granted unless defendant will be legally prejudiced as a result.  As the purpose 
of [MCR 2.504(2)] is to protect defendant [in this case Attorney General] 
from the abusive practice of dismissal after much time and effort has been 
put into a lawsuit, any dismissal should be on terms and on conditions which 
protect defendant [Attorney General] [Rosselott, supra at 374, quoting African 
Methodist Episcopal Church v Shoulders, 38 Mich App 210, 212; 196 NW2d 16 
(1972) (internal citations omitted).] 
 
(Lynaum, supra at 5-6) (Emphasis and brackets added). 
 

In addition, the Lynaum Court explains how to determine whether a defendant would be 

prejudiced by a voluntary dismissal as follows: 

In determining whether a defendant would be prejudiced by a voluntary dismissal, 
the federal courts "consider such factors as the defendant's efforts and expense of 
preparation for trial, excessive delay and lack of diligence on the part of the 
plaintiff in prosecuting the action, insufficient explanation for the need to take a 
dismissal, and whether a motion for summary judgment has been filed by the 
defendant." 
 
(Lynaum, supra at 5). 
 

Moreover, the cases cited by Lynaum further support the proposition that the court must protect 

the defendant's [Attorney General] rights – not the plaintiff's [SEMCO] -- when deciding the 

plaintiff's motion to voluntarily withdraw – "If this lawsuit had been voluntarily dismissed 

without prejudice, defendants would have to spend additional time and money defending a new 

cause of action."   Rosselott v County of Muskegon, 123 Mich App 361, 376; 333 NW2d 282 

(1983) and "Defendants [Attorney General] have a right to an adjudication of this suit" African 

Methodist Episcopal Church v Shoulders, 38 Mich App 210, 212-213; 196 NW2d 16 (1972). 
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 Here, the MPSC not only selectively quoted the Lynaum decision, but also it improperly 

applied the standard for determining whether a defendant would be prejudiced by a voluntary 

dismissal.  The MPSC stated that the "Attorney General fail[ed] to proffer an argument that 

would meet the legal prejudice standard," yet both the Lynaum case and the Rosselott case both 

state that the Attorney General's effort and expense of litigating the case satisfies this prejudice 

standard.  Lynaum, supra at 5-6; Rosselott, supra at 376.  The fact that the MPSC also focused 

on SEMCO's unsupported "due process" rights, again, demonstrates that the MPSC improperly 

applied the standard for determining whether a defendant would be prejudiced by a voluntary 

dismissal.  It is the Attorney General that has a "right to an adjudication of this suit" as explained 

by the African Methodist Case.  African Methodist, supra at 212-213.  In addition, the Lynaum 

Court explains that the court should look at whether there is "insufficient explanation for the 

need to take dismissal" on the part of the plaintiff, here SEMCO.  Lynaum, supra.  SEMCO has 

no explanation for requesting the voluntary withdraw without prejudice other than it wants to 

avoid the adverse effect the ALJ's grant of the motion to dismiss will have on SEMCO's ability 

to bring its application at a later date before the MPSC.  Clearly, this is exactly the reason for not 

granting SEMCO's request to voluntarily withdraw without prejudice. 

 Furthermore, all the cases discussing the standard for determining whether a defendant 

would be prejudiced by a voluntary dismissal, deal with motions to withdraw before an adverse 

decision is issued against the plaintiff.  The prejudice to the defendant [the Attorney General] of 

a plaintiff's [SEMCO's] motion to withdraw is even greater after an adverse decision against the 

plaintiff is issued, such as in this case.  In fact, the Lynaum Court states that the court should 

examine "whether a motion for summary judgment has been filed by the defendant" when 

determining whether there is prejudice to the defendant since it would be highly prejudicial to 
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the defendant to grant plaintiff's motion to voluntarily withdraw without prejudice before the 

defendant obtains a decision on its motion for summary judgment.  Lynaum, supra.  Again, here, 

the Attorney General was successful in obtaining a motion to dismiss against SEMCO from the 

ALJ.  Clearly, the Attorney General is highly prejudiced by granting SEMCO's request to 

voluntarily withdraw without prejudice after SEMCO received an adverse decision from the ALJ 

on its application. 

 Finally, the MPSC itself has asserted the same position of the Attorney General before 

the Michigan Court of Appeals and Michigan Supreme Court and won, and thus its decision in 

this case is completely contradictory to that position.  Adrian Energy Associates LLC v Michigan 

Public Service Commission, January 11, 2006 Order, Docket No. 261718 (Attachment A) and 

Adrian Energy Associates LLC v Michigan Public Service Commission, February 27, 2006 

Order, Docket No. 130314 (Attachment B).  In Adrian Energy Associates LLC, Adrian Energy 

Associates, LLC and several other qualifying facilities (QFs) filed an appeal of the MPSC's 

decision in Case No. U-13917 and before the Court of Appeals ruled on the appeal sought to 

withdraw their appeal.  The MPSC filed a brief at both the Court of Appeals and the Supreme 

Court arguing against the QFs motion to withdraw: 

The appellees, the MPSC, the Attorney General and Consumers Energy Company 
expended considerable resources responding to the QF's 75-page brief that 
contained 44 attachments. 
 
Despite this admission, the QFs argue at pages 10-11 that the Court of Appeals 
appears to have wrongly decided that the appellants were forum shopping. 
 
The Court of Appeals properly exercised its discretion to decline to grant the 
Motion to Withdraw because the QFs' claim regarding the lawfulness of the 
Commission's order in MPSC Case No. U-13917 is likely to recur in the future. 
 
(MPSC's February 10, 2006 "Appellee Michigan Public Service Commission's 
Brief in Opposition to Adrian Energy Associates, LLC, et al's Application for 
Leave to Appeal" (Attachment C)). 
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Although the MPSC relied upon arguments such as the expenditure of considerable resources, 

forum shopping, the likelihood of the claim to recur in the future, the MPSC disregarded these 

same arguments when raised by the Attorney General in this case. 

 MPSC Rule 460.17403 provides that a rehearing should be granted where there are 

unintended consequences resulting from the compliance with the MPSC's decision.  Here, the 

unintended consequence is the wrongly reasoned precedence that the MPSC's April 25, 2006 

decision provides for future cases.  The misquote of the Court of Appeals decision, the improper 

application of the standard provided in the Court of Appeals decision, and the fact that the 

MPSC, itself, has made these same arguments before the Court of Appeals and Supreme Court 

are all important factors that the MPSC should reconsider in this motion for rehearing.  The 

MPSC should deny SEMCO's request to withdraw without prejudice and allow exceptions to the 

PFD or simply affirm the PFD. 
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III. Conclusion 

The Attorney General respectfully requests that the MPSC grant the Attorney General's 

motion for rehearing and deny SEMCO's request to withdraw without prejudice allowing 

exceptions to the PFD or simply affirming the PFD.  

      Respectfully submitted, 

      Michael A. Cox 
      Attorney General 
 
 
 
 
      Michael E. Moody (P51985) 
      John R. Liskey (P31580) 
      Assistant Attorneys General 
      Tobacco and Special Litigation Division 
      7th Floor, G. Mennen Williams Bldg. 
      525 W. Ottawa Street 
      P.O. Box 30212 
      Lansing, MI 48909 
      (517) 373-1123 
      moodyme@michigan.gov
      liskeyj@michigan.gov  
 
May 19, 2006 
U-14649 AG Req for Rehearing 
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