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PLUMMER SNYDER
(1900-1974)
HOWARD J. SOIFER
(1949-2003)

GEORGE W. LOOMIS

QUENTIN A. EWERT

WILLIAM D. PARSLEY
OF COUNSEL

Re: Dominion Midwest Energy and Dominion Reserves, Inc. v. MichCon Gathering
Company and Michigan Consolidated Gas Company, MPSC Case No. U-14754

Dear Ms. Kunkle:

Enclosed for electronic filing on behalf of Complainants in the above-captioned case is a Motion

to Strike. Also enclosed is a proof of service.

Should you have any questions, please kindly advise.

MGO:kmc

Enclosures

cc w/ enc.: Parties of Record
Mark D. Eyster, A.L.J.
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CELEBRATING 50 YEARS OF SERVICE

Very truly yours,

LOOMIS, EWERT, PARSLEY,
DAVIS & GOTTING, P.C.

2 Michael G. Oliva
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Michael G. Oliva




STATE OF MICHIGAN

BEFORE THE MICHIGAN PUBLIC SERVICE COMMISSION

In the matter of the complaint of

DOMINION MIDWEST ENERGY, INC
and DOMINION RESERVES, INC.
Complainants

VvS. MPSC NO. U- 14754

MICHCON GATHERING COMPANY and
MICHIGAN CONSOLIDATED GAS COMPANY

Respondents
/
PROOF OF SERVICE
STATE OF MICHIGAN )
) ss.
INGHAM COUNTY )

Karen Culton, being duly sworn, deposes and says that on June 13, 2006, she served a
copy of Motion to Strike upon the attached service list by electronic mail.

_? Karen Culton

Karen M. Culton

Subscribed and sworn to before me on
the 13th day of June, 2006.

? Jennifer Ottney

Somatre Not Vi

Jennifer L. Ottney

Ingham County, Michigan

Acting in the County of Ingham
My commission expires: 10/02/10



SERVICE LIST

MPSC Case No. U14754

Commission Staff

Emmanuel Odunlami (P66255)
Attorney for Attorney General
Michigan Public Service Commission
6545 Mercantile Way, Ste. 15
Lansing, MI 48911
odunlamie@michigan.gov

Richard P. Middleton (P41278)
Attorney for Respondents

Michigan Consolidated Gas Company
2000 2™ Ave #688WCB

Detroit, MI 48226
Middletonr@dteenergy.com

Jennifer Evans

Case Coordinator, Case Management
Michigan Consolidated Gas Company
2000 2™ Ave

Detroit, MI 48226
evansj2(@dteenergy.com

Richard J. Aaron (P35605)

Attorney for Respondents

Honigman Miller Schwartz and Cohn LLP
222 North Washington Square

Suite 400

Lansing, MI 48933-1800
raaron@honigman.com

Mark D. Eyster, Administrative Law Judge
Michigan Public Service Commission
6545 Mercantile Way, Suite 7

Lansing, M1 48911
mdeyste@michigan.gov




STATE OF MICHIGAN
BEFORE THE MICHIGAN PUBLIC SERVICE COMMISSION

DOMINION MIDWEST ENERGY, INC

and DOMINION RESERVES, INC.
Complainants

VS.

MPSC NO. U- 14754

MICHCON GATHERING COMPANY and
MICHIGAN CONSOLIDATED GAS COMPANY

Respondents

/

Timothy J. Jacquet

Managing Counsel

Dominion Resources Services, Inc.
Suite 2700

1415 Louisiana Street

Houston, TX 77002

Michael G. Oliva

Anna Rose Stern
Loomis, Ewert, Parsley,
Davis & Gotting PC
232 S. Capitol Avenue, Suite 1000
Lansing, Michigan 48933

(P-29038)
(P-67003)

Attorneys for Complainants

Emmanuel Odunlami (P-66255)
Michigan Public Service Commission
6545 Mercantile Way, Suite 15
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(517) 241-6680

Attorneys for Commission Staff

Richard J. Aaron (P35605)
Honigman Miller Schwartz and Cohn LLP
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(517) 377-0701
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Michigan Consolidated Company
2000 2™ Ave #688WCB

Detroit, Michigan 48226

(313) 235-3647

Attorneys for Respondents

/

COMPLAINANTS’ MOTION TO STRIKE




COMPLAINANTS’ MOTION TO STRIKE

NOW COMES DOMINION MIDWEST ENERGY, INC. and DOMINION RESERVES, INC.
(collectively the “Complainants”), by and through its attorneys Loomis, Ewert, Parsley, Davis &
Gotting, P.C., and for its Motion to Strike Testimony, brought by its counsel, and pursuant to the
Michigan Rules of Evidence and Rule 335 of the Commission’s Rules of Practice and Procedure,
R 460.17335, moves to strike portions of the direct testimony of Respondents’ witnesses Todd F.
Persells, and Arthur Raymond Lyle II and all of the direct testimony of Respondents’ witness Karl
L. Wittbold, as more fully described below. The testimony of these witnesses violates the
Commission’s Rules of Practice and Procedure, R 460.17103, 17325, and the Michigan Rules of
Evidence, including 401, 402, 403, and 702, and the testimony should therefore be stricken:

Introduction and Issues:

1. Complainants are engaged in the business of exploration, production, and sale of natural
gas in the State of Michigan, including Antrim gas produced in Otsego County,
Michigan.

2. Respondents own and operate the Antrim Expansion Pipeline (“AEP”), and they receive
and transport Antrim gas to downstream delivery points designated by shippers via the
AEP. Respondents are common carriers and the AEP is a common carrier pipeline
subject to the provisions of 1929 PA 9, as amended, MCL 483.101 et seq.

3. The issues in dispute are fully described in the Complaint; however, in summary
Complainants primarily contend that Respondent i) may not unilaterally set CO;
treatment rates without Commission approval, especially where such rates are less than

2%; ii) may not discriminate against certain producers by requiring CO; treatment rates



that are less than those required of other similarly situated producers; iii) may not
discriminate among producers by requiring perpetual dedication of certain reserves; 1v)
may not unilaterally determine that reserves are perpetually dedicated, and that the
determination of such term is independent of the term of the associated Antrim Gas
Service Agreement, which may be referred to as an ASAT or ASATT Agreement; and v)
failed to file tariffs.

On or about May 10, 2006, Respondents filed Direct Testimony of Todd F. Persells,
Arthur Raymond Lyle II, and Karl R. Wittbold along with related Exhibits.

Motion to Strike Testimony of Todd F. Persells:

Percells Page 7 Line 13-Page 9, Line 4. It is well established that relevant evidence is
admissible and irrelevant evidence is inadmissible. (MRE 401, 402; Wolff v Automobile
Club, 194 Mich App 6, 14; 486 NW2d 75 (1992)). Moreover, under MRE 602, a witness
may not testify to a matter unless evidence is introduced sufficient to support a finding
that the witness has personal knowledge of the matter. In this case, testimony beginning
on page 7 line 13 and continuing to page 9, lines 4 should be stricken in its entirety. The
history of the AEP pipeline and the Commission authorized CO, content of 2% are not in
dispute. This testimony is therefore wholly irrelevant and generally inadmissible. But,
moreover, there is no basis to show that Mr. Percells has any personal knowledge of the
facts and circumstances that he attempts to describe, particularly as to what business risks
Respondents were willing to undertake, what guarantees they required as a condition of
undertaking those risks, and whether or not Respondents would have gone forward with
the project absent those guarantees. By his own testimony, Mr. Percells was not an

employee of Respondents until this year. (Percells P 2,1.8) At the time of the events he



purports to describe, he was an employee of ANR Pipeline, not an employee of
Respondents (Percells. P1) When testimony is mere speculation, it must be stricken.
McDonald v Stroh Brewery Co, 191 Mich App 601, 607; 478 NW2d 669 (1991); In re
Hulbert, 186 Mich App 600; 465 NW2d 36 (1990). The testimony subject to the motion
to strike includes mere speculation on the part of Mr. Persells regarding the potential
intent of the business entity, MichCon Gathering Company concerning the original
construction of the AEP of which he has no personal knowledge. This speculation is well
beyond the scope of relevant testimony in this case, and it is therefore inadmissible and
must be excluded. Id.
Arthur Raymond Lyle II:

Lyle Direct p 2, line 17-Page 5 line 23; Page 7, line 6-23 Mr. Lyle’s qualifications
testimony (Lyle, P. 1) describes his background in engineering. There is no indication
that he has any formal legal education, nor that he is a qualified attorney in any
jurisdiction, or that any of his job functions involve legal analysis.. (Lyle Pages 1-2).
Mr. Lyle’s direct testimony improperly includes legal opinion testimony, and it should be
stricken in its entirety. (MRE 702; Re Consumers Power Company, 106 PUR 4th 45, 60;
1989 WL 418489 (MPSC. Aug 29, 1989) (No U-8545-R)). By way of illustration, Mr.
Lyle provides improper legal opinion related to and interpretation of the Dominion
Dedication of Reserves document and the corresponding ASATT agreements, (Pages 2-6;
18); the Capacity Agreement between Respondents and CMS, (Pages 6-7; 17); and the
Commission Order Case No. U-12342, (Pages 8-9).

Lyle Direct, P6, Linel — Page 7, Line 23; p 13, line 1 - Page 19) Mr. Lyle’s testimony

concerning the current status of the treatment of Dominion gas by CMS or any other



entity is irrelevant to the issues in this case, which are summarized above. Therefore, the
testimony related to Dominion’s current treating and production should be stricken.
(Pages 13-19). Further, no foundation is provided for this testimony. Because Mr. Lyle
lacks required personal knowledge of the business plans for Dominion and CMS, he is
not qualified to testify on business or financial matters or analysis related to Dominion’s
current treatment and production practices. MRE 602, 702, 703. Moreover, the proffered
testimony is irrelevant to any issue in the case. In light of Respondents’ apparent attempt
to inject into the case various disputes which Respondents have with CMS Antrim over
their Capacity Agreement, Complainants’ witness Mr. Murray withdrew those references
in his testimony which might be construed as referring to those disputes. The same
should be done with any testimony of Respondents’ witnesses relating to such disputes,
which are clearly outside the scope of this case.

Direct Testimony of Karl R. Witbold All of the direct testimony of Mr. Wittbold
should be stricken. The testimony of Mr. Wittbold relates entirely to the Capacity
Agreement between CMS Antrim and Respondent MichCon, the reasons the parties
entered into that agreement and the terms thereof. None of this testimony is relevant to
any issue in the case. As noted above, it appears that MichCon is seeking to inject into

the case issues relating to disputes between the parties to that agreement.



Relief:
WHEREFORE, for the foregoing reasons, Complainants respectfully move that this honorable

Commission strike Respondents’ testimony described above, along with all related Exhibits.

Respectfully submitted

DOMINION RESERVES, INC.
DOMINION MIDWEST ENERGY

_? Michael G. Oliva :

Dated: June 13, 2006 By:
One of their Attorneys
Michael G. Oliva P-29038
Anna Rose Stern P-67003

Loomis, Ewert, Parsley, Davis & Gotting PC
232 S. Capitol Avenue, Suite 1000
Lansing, Michigan 48933

517-482-2400
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